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INTRODUCTION

COMES NOW, DHX, INC. Complainant herein, by and through its counsel, pursuant
to Rules 1115.3(a) and 1115.3(b) and submits this Petition For Reconsideration of the
Board’s May 9, 2003 Order in which the Board dismissed Count III (Rate Reasonable- -
ness claims) of the Amended Complaint. The Amended Complaint was filed with the
Board on April 29, 2002. This Petition brings to the attention of the Board a conflict
which exists between decisions of the Board and the recent decision and order of the
United States District Court for the Central District of California.

The Board, in its May 9, 2003 order in Docket No. WCC-105, relied upon the
November 13, 2001 order in STB Docket No. WCC-101. Docket No. WCC-101 remains
pending with the Board. The November 13™ order in WCC-101 is therefore not a “final”
decision. The Board, in WCC-105 Order 12/13/2004, relied on findings in the May 9™
order (WCC-105 Order, 5/9/2003) as well as the November 13, 2001 in Docket No.
WCC-101. (See, WCC-105, Order 12/13/2004, Slip Op. at pages 4, 6)

The Board held that Section 13701(a) did not encompass a claim of discrimination as
an element of the rate reasonableness. (WCC-101, Order 11/13/2001, Slip Op. at page 5).
In the instant proceeding, the Board stated that a claim of discrimination is not a proper
basis for finding a rate or practice unreasonable. (WCC-105, Order 12/13/2004, Slip Op.
at 6).

This petition, as an alternative to reconsideration by the Board, seeks a clarification
from the Board that (1) claims of service and price discrimination are not within the
Jurisdiction of the Board and therefore need not be brought to the Board, and 2)

affirmance of the continuing effect of 49 CFR 1312.2(d) (2004).




Summary of Petition

The Board, by Order dated May 9, 2003, served May 14, 2003, granted a motion of
defendant SL Service, Inc. The motion sought the dismissal of Count III of an Amended
Complaint filed April 29, 2002. The Board’s May 9™ Order was based upon an earlier
joint motion of defendants and subsequent Order of the Board decided November 13,

2001 in STB Docket No. WCC-101, Government of the Territory of Guam v. Sea-Land

Service, et al.' Count III of the Amended Complaint alleged that defendants had violated

section 13701(a) of the ICC Termination Act. Complainant in Count III sought to
employ the methodology of rate comparisons (involving the rates that the defendants
assessed each other, as well as rates the defendants offered to shippers that tendered the
same volumes of cargo as DHX) as a means of establishing that defendants’ commodity
rates were unreasonable. The Board, in its May 9™ Order held that (1) Count III was
actually a discrimination claim, (2) that such rate comparison methodology was only
applicable to the analysis of the reasonableness of motor carrier rates for past shipments
of “defunct carriers” (WCC-105, May 9" at page 8), and (3) that the Board was in the
process of “developing an appropriate methodology for assessing rate reasonableness in
STB Docket No. WCC-101, ...” (WCC-105, May 9*, at page 8, footnote 10).

The District Court, in the court’s Order in DHX, INC. v. CSX LINES, LLC et al. Case

No. CV 02-6740 RIK, filed January 28, 2003, based upon the motion and argument of
the defendant CSX Lines, LLC, held: (1) the civil discrimination complaint filed with

that court was the same as Count 111 of the Amended Complaint, (2) the CSX Lines,

! Docket No. WCC-101 is hereinafter referred to as “GovGuam”. For the convenience of the Board, the
Complainant has attached hereto an Index of Attachments which include the documents referenced herein.
The November 13, 2001 GovGuam case Order is identified as Attachment Number 1. Complainant will
hereinafter refer to the Board decisions and orders issued in Docket NO. WCC-105 as follows: “ WCC-105
Order” with reference to decision date and slip opinion page number.



LLC was a defendant in STB Docket WCC-105, (3) that ‘discrimination’ was an integral
part of a claim for unreasonable rates under section 13701(a) of the ICC Termination Act,
(4) that the Board had primary jurisdiction over the discrimination complaint, and (5) the
civil case was to be dismissed for want of jurisdiction. The civil complaint, the motion of
CSX Lines and the court’s Order are included at Attachments 4, 5, and 6 to this petition.
The District Court has ruled that Count III stated a claim under section 13701(a)
attacking the reasonableness of defendants’ rates. The court took the position that
discrimination was integral to the analysis of the reasonableness of a carrier’s rates. The
Board, on the other hand, held that Count III of the Amended Complaint stated a claim
for discrimination rather than rate reasonableness.” In addition, the Board dismissed
Count I1I on the basis that the Board was developing the appropriate methodology for
assessing the rates that DHX was placing in issue in Count III. The Board is NOT
developing a methodology for the evaluation of individual commodity rates in STB
Docket WCC-101. Accordingly, one of the underlying factual grounds for the Board’s
May 9" Order is incorrect. This amounts to plain error by the Board. The Board in STB
Docket WCC-101 permitted the Government of Guam to challenge defendants’
“aggregate rates”. The Board in its November 13, 2001 Order in STB Docket WCC-101,

stated that the case involved the establishment of “...a reasonable methodology for

2 There is no question that common carriers are and remain required to afford the public equality of
treatment (this simply means that similarly situated customers must be treated alike). This is a basic
principle of U.S. law which can be traced to the Bill of Rights and numerous other State and federal
statutes. The statutes regulating interstate commerce date to the 1880s and are reflective of Congressional
recognition and adopting of judicial and common law precedent in the original Interstate Commerce Act.
Compare as example, Interstate Commerce Commission v. Baltimore and Ohio RRd., 145 U.S. 263, 36
L.Ed. 699, 12 S.Ct. 844 (1892), (‘Many features of the Interstate Commerce Act are simply declaratory of
pre-existing common law”). More recently see, B.J. Alan Co. v. United Parcel Service, Inc., 5 1.C.C.2d 700
710 (1989) wherein the Commission recognized the “common law duty” of common carriers to carry for
all “with substantial impartiality” citing Michigan Public Utilities Commission v. Duke, 266 U.S. 570, 577
(1925).
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assessing a rate structure complaint in this trade” (WCC-101 Order, pages 2, 3, and 4,
November 13, 2001)3 . The analysis and determination of the reasonableness of a “rate
structure” cannot be used to determine the reasonableness of specific commodity rates on
past shipments. The “remedy” for a rate structure analysis is prospective only. What is
involved herein is the invocation of an inapplicable procedure as illusory grounds to deny
Complainant rate relief in the Hawaii trade.

Defendants Sea-Land Service, Inc. also known as SL Services, Inc., and CSX Lines,
LLC, now known as Horizon Lines, LLC are barred from obtaining the benefit of the
Board’s May 9™ Order by reason of the doctrine of collateral estoppel. It is basic
administrative law that an agency order is not “final” and may be revisited, revised or
withdrawn at any time prior to the issuance of a “final decision”. The Board must now
consider the Court’s interpretation of section 13701(a) and the preclusive effect of the
District Court’s Order. Accordingly, it is necessary and proper for the Board to
immediately reconsider the grounds (both factual and legal) upon which the Board’s May
9" Order in WCC-105 was based. The Order of May 9™ likewise formed the foundation
or and was referenced in the Board’s December 13, 2004 decision in this proceeding

(WCC-105, Order, 12/13/2004).

* The Board’s November 13" Order in Docket WCC-101 references the proceeding before the Federal
Maritime Commission in which the Government of Guam was permitted to litigate the overall
reasonableness of defendants’ rates and profitability. It appears from the complaint filed in Docket No.
WCC-101, defendants were exceeding reasonable “compensation” by approximately 20% to 25% in the
Guam trade. It must be brought to the attention of the Board that the Presiding Officer in FMC Docket No.
89-26 (cited in the November 13" Order) has rendered a decision denying reparations. His decision was
based upon the inability to establish a legal nexus between a finding of unreasonable rates “in general” with
proving a particular rate was unreasonable, and by ‘how much’. The Board, at page 4, para. 4, of the
November 13" Order, appears to recognize this problem but defers addressing this patent defect in a rate
reasonableness “reparations” proceeding. The establishment of overall excessive rates involves and invokes
ONLY prospective relief. This is similar to a finding of unreasonableness in a class rate which cannot
translate into unreasonableness of specific “commodity” rates. Accordingly, the Board’s representation
that a methodology is being established to determine the reasonableness of “commodity rates” in Board
complaint reparations proceedings is not only incorrect but illusory to the public.




STATEMENT OF FACTS

A. The Complaint Case Before the Board.

The original complaint was filed on or about September 30, 1999. The defendants
filed for dismissal of the complaint alleging various defects in the complaint. The Board,
by order dated December 19, 2001 (WCC-105, Order 12/19/2001) denied the defendants
motions to dismiss. The Board, at page 6 of its order, stated:

“...although DHX has framed its case principally as a rate case,
it appears to us that the gravamen of its complaint is that Matson
and SL have engaged in unreasonable practices in an effort to put
consolidators such as DHX out of business.”

The Board by order dated March 27, 2002 (WCC-105, Order 3/27/2002) directed
DHX to file an Amended Complaint. The Amended Complaint was submitted on April

29, 2002 and included a specific Count alleging that defendants’ commodity rates were

* This basic factual point is restated by the Board in later orders in this Docket. See, WCC-015, Order
3/27/2002, Slip Op. at page 3; and WCC-105, 5/9/2003, Slip Op. at page 2. The language employed by the
Board describes a destructive competition claim. DHX prosecuted its case as such. DHX brought to the
attention of the Board that once defendants had removed the cargo volume pricing mechanisms from their
tariffs, the defendants violated sections 13701(a) and 13702 by (1) lying to DHX about the existence and
availability of volume contracts and rates, (2) failed to publish terms and conditions of such volume rate
agreements in furtherance of its deceit, (3) engaging in the mislabeling of tariff provisions to mislead DHX
regarding the availability of certain rates, (4) mislabeling of their tariffs, and (5) insertion of various
restrictions in their commodity rate tariffs which excluded freight forwarders in general from access to rates
necessary to compete for full container load freight. These facts were not disputed by defendants. See;
Complainant’s Abstract of Undisputed and Disputed Material Facts, Volume 3 of 3 of Complainant’s
Rebuttal Statements. The Abstract contained 916 Fact Points. Defendants disputed a total of 11 facts.
Defendants have admitted 99.98% of the factual premise of Complainant’s case. Complainant’s averments
in its Amended Complaint state the same form and type of complaint that was acknowledged in Shippers
Committee, OT-5 v. The Ann Arbor Railroad Company, et al., 5 L.C.C.2d. 856, 864 n. 15 (1989)
(unreasonable practice to fail to publish rules and practices related to the failure to comply with sections
10761, 10762 and 10702 of the Act); and further stated in Liability For Contaminated Covered Hopper
Cars, 10 1.C.C.2d. 154, 168 (1994). DHX not only cited these statutes in its Amended Complaint but also
in Complainant’s Opening and Rebuttal presentations to the Board. Complainant specifically noted the
failure to comply with the statutory requirement that all carriers party to a joint rate tariff be named in the
tariff. 49 U.S.C. 13702(b)2)(A) (...”at a minimum tariffs must identify plainly—(A) the carriers that are
parties to it;”). The Sea-Land/SL/CSX tariffs violate this statutory requirement. The Board’s contention that
tariffs do not need to identify participating carriers (WCC-105, Order 12/13/2004, Slip Op. at page 6) is not
correct. This represents plain error. Matson’s tariffs suffer from the same defects. It was noted that
defendants admitted the inaccuracy of and incompleteness of various tariff filings but those
admissions/facts escaped the Board’s analysis of the record in this proceeding. (See; as example,
Attachment B to Complainant’s Opening Statements, Statement of Facts and Law).




1999 to March 2002, involved a review of defendants’ tariffs. The tariffs of Sea-Land
Service, Inc. (later known as “SL Service, Inc.”) included a new trade name—“CSX
Lines, LLC”.* The subsequent effort to document the trade name disclosed that SL
Service was no longer an operating entity and had either sold or transferred its assets to
other entities. To turn a phrase—CSX Corporation had “took the money and run”.

The civil complaint, the motion to dismiss by CSX Lines, LLC and the court’s
resultant order are attached hereto and identified as Attachment Nos. 4, 5 and 6. The
contents of Attachment Number 5 reflect the type of situation presented when a shipper
brings a civil action against a carrier defendant. The scope of the regulatory statutes is
very broad. As such, carriers routinely invoke the coverage of the regulatory statutes and
the jurisdiction of the Board. That is what occurred in this case.

CSX Lines alleged that a discrimination complaint was within the subject matter
Jjurisdiction of this Board (Attachment No. 4, pg. 2 of Notice of Motion). CSX Lines
alleged that CSX Lines was a named defendant in STB Docket WCC-105 (Attachment

No. 4, Memorandum at page 1). CSX Lines alleged that the allegations contained in the

$ This issue was dealt with at length in Part A to Complainant’s Opposition to Defendant’s Motions for
Official Notice and to Dismiss Two Counts of the Amended Complaint, filed June 12, 2002. The document
included as exhibits (nos. 2, 2-A, 3, 4, 5, and 6) which reflected CSX Lines, LLC was not a new name nor
trade name for Sea-Land Service, Inc. Instead, CSX Lines, LLC was identified as a separate and distinct
legal entity. Under Delaware corporation law, where both Sea-Land Service and CSX Lines were
established, CSX Lines had no liability for the torts nor statutory violations of Sea-Land Service for which
DHX was prosecuting its complaint before the Board. Further, Sea-Land, in its Answers to the Amended
Complaint, denied that CSX Lines, LLC was a successor in interest to Sea-Land (See; Amended
Complaint, averments of paragraphs 15-22, 57-60, and Sea-Land/SL Services® Answers filed May 20,
2002.). Sea-Land admits to the divestment of its physical assets, including terminal facilities and other
operations. The corporate records of CSX Corporation, which owns both Sea-Land Service and CSX
Lines, reflected “SL Service” as a non-operating entity. The ‘operating entity’ was identified as “CSX
Lines, LLC” and it was plainly stated that CSX Lines commenced business in January 2000. In
consideration of this situation, DHX concluded that there was no conflict to the commencement of a
separate action against a “separate” company that denied being a defendant in the proceeding before the
Board. It must also be noted that Sea-Land had argued that the dispute between DHX and Sea-Land was a
matter for the “courts”. (WCC-105, Order, 5/9/2003 at Slip Op. page 7). The Board’s final decision
acknowledges the later admission of defendant that Sea-Land’s business and operations were transferred to
a ‘separate’ company known as CSX Lines, LLC and that in February 2003, Horizon Lines, LLC became
the “successor entity” to CSX Lines. (WCC-105, Order, 12/13/2004, Slip Op. at page 1, footnote 1).




This claim implicates the jurisdiction of the STB. DHX’s pursuit of this
claim while simultaneously pursuing recovery at the STB for the same
acts intrudes on the STB’s authority to handle its docket and raises the
possibility of inconsistent dispositions of what is essentially the same
claim. The Court should dismiss this case because federal statutory law
leaves no room for a ‘federal common law’ claim that CSX Lines has
unlawfully discriminated against DHX in CSX Lines’ rates and practices”.
(Attachment No. 4, Memorandum at page 15).

The District Court, in accepting CSX Lines’ contention that an element of
discrimination was part of a rate reasonableness claim under section 13701(a) of ICCTA,
permitted counsel for CSX Lines to draft the Order granting defendant’s motion to
dismiss. The Court ruled that the DHX civil discrimination complaint was a matter that
“lies within the primary jurisdiction of the federal Surface Transportation Board (“STB”),
not this Court”. (Attachment No. 6, page 3). The court’s Order noted that discriminatory
rates are historically closely tied to the reasonableness of the rates. (Attachment No. 6,
page 4). The court then stated:

“The statute administered by the STB indicates that discrimination
remains relevant to the agency’s decision-making, 49 U.S.C. 13101(a)(1)(D)
and 13702(b)(4)(2000) despite elimination of a specific discrimination
cause of action previously benefiting freight forwarders. The STB has
already held in a pending administrative complaint proceeding filed by
DHX, which is based on substantially the same operative facts as
DHX complaint here, that the agency will consider DHX’s claims that
CSX Lines is trying to put DHX out of business through CSX Lines’
pricing and other practices. DHX, Inc. v. Matson Navigation Co., et al.,
STB Docket No. WCC-105, 2001 STB LEXIS 998 (Served Dec. 21,
2001). Therefore, the Court finds that DHX’s complaint lies within
the STB’s primary jurisdiction.”

(Attachment No. 6, page 4)

The Court’s language clearly reflects the opinion that a discrimination element can be

and is to be “imported into” the rate reasonableness statute—13701(a).




ARGUMENT

L COMPLAINANT HAS MET THE STANDARD
FOR RECONSIDERATION IN THIS PROCEEDING.

Complainant has submitted this petition in accordance with the provisions of Board
Rules 1115.3(a) and 1115.3(b). The rule notes that reconsideration is appropriate to

address ‘material error’. The Interstate Commerce Commission, in Genesee & Mohawk

Railroad Co.—Acquisition And Operations Exemption—Consolidated Rail Corporation,

10 I.C.C.2d. 824, 826 (1995), noted reopening is appropriate where a petitioner has
shown that a decision “MAY contain material error”. There is no requirement of proof
beyond a reasonable doubt or “clear error’. The Board’s incorrect assessment of the scope
of the rate reasonableness inquiry in STB Docket No. WCC-101 however, more that
supports a finding of “factual error”. In addition, the May 9, 2003 decision of the Board
in this proceeding (WCC-105, 5/9/2003) became “final” upon incorporation in and
issuance of the final decision of the Board on December 13, 2004. The conflict in the
interpretation of section 13701(a) involves either legal error by the Board or by the Court.

Reopening and reconsideration to resolve this conflict is necessary.’

7 A “sub-issue’ within this overall “legal’ issue is the scope and effect of the National Transportation
Policy. The case before this Board (WCC-105) contained the argument that the Board, in the interpretation
of the reasonableness of a carrier’s practices, was guided by the directives contained in the NTP. The
Board, in its final decision (WCC-105, 12/13/2004, Slip Op. at page 5) held that the NTP does not provide
a ‘right of action’. DHX did not argue that the NTP provided a cause of action. DHX contended that the
Board’s analysis of the reasonableness of defendants’ practices was to be measured by whether or not
these practices were consistent with or contrary to the ‘policies’ contained in the NTP and legislative
history to the ICCTA. DHX pointed out, among other points, that Congress considered tariff watching, with
resultant matching prices, to be an unreasonable practice. The definition of a carrier “practice’ is not
contained in the ICCTA. The case law reflects that the term applies to those actions that ‘impact’ the
shippers’ pocket book. The Board’s treatment of the NTP and its’ application in docket WCC-105, is not
consistent with the Board contemporaneous treatment of the NTP in docket WCC-104. The Board, in
docket WCC-104, stated that: “The policies embodied in the TP, however, serve as guidance to the
Board in every action that it takes. Therefore, while we are dismissing Count I, we will consider the
allegations in it, and the general directives of the NTP, throughout this proceeding as we evaluate the
unreasonable practice claim in Count I1.” Trailer Bridge, Inc. v. Sea Star Lines, LLC, STB Docket No.
WCC-104, Order dated Dec. 7, 1999, Slip Op. at page 3; and on further discussion, WCC-104, Order dated




1L THE BOARD MUST RESOLVE THE LEGAL CONFLICT
IN THE INTERPRETATION OF SECTION 13701(a).

The Statement of Facts contained herein sets forth the inconsistency between the
interpretation of section 13701(a) in GovGuam (WCC-101), as applied in the final
decision in this case (WCC-105) with the interpretation of section 13701(a) by the
District Court. The court adopted the argument and proposed order of the defendant CSX
Lines. CSX Lines embraced involvement in the proceeding before the Board and
admitted to being the successor in interest to SL Service, Inc. f’/k/a Sea-Land Service
(which is now a ‘defunct carrier’—squarely within the Georgia Pacific criteria as
articulated by the Board).

Rudimentary understanding of the scope and history of the original Interstate
Commerce Act reveals that one of the primary purposes of that Act was to end wide
spread rate discrimination. The filed rate doctrine is merely a tool by which such
discrimination was to be exposed and curbed. The prohibition against discrimination was

reflective of pre-existing common law.® Since the Board has had exclusive Jjurisdiction

Oct. 214, 2000, Slip Op. at page 1, footnote 1. How can the Board apply the terms of the NTP to an
unreasonable practice claim in WCC-104 while declining to make the same analysis in docket WCC-105?
® This is little doubt that ‘common carriers’, by any and all modes, were subjected to the same common
law criteria. The Interstate Commerce Act merely codified many of the common law obligations. See;
footnote 2 infra. This included the common law prohibition against discrimination of similarly situated
shippers. See; Louis Larrison v. Chicago and Grand Truck Railroad Co., 11.C.C. 147, 149 (1887) “Most
of the provisions of the Interstate Commerce Act but re-enact the common law and supply some new, while
saving all the old remedies. For unlawful discriminations and other wrongs done by common carriers now
subject to the recent act, the courts, before the act, afforded the only remedy”. The U.S. Supreme Court re-
affirmed the doctrine of the English “equality clause” in Western Union Telepraph Com v. Call
Publishing Company, 181 U.S. 92-104, 45 L.Ed. 765, 769 (1901) citing Texas & Pacific Railway v.
Interstate Commerce Commission, 162 U.S. 197, 40 L.Ed. 940 (1895). The savings clause of the IC Act
preserved all rights and remedies at common law or by statute and was not intended to nullify other
provisions. It preserved all existing rights and remedies nof inconsistent with the remedies afforded by the
IC Act. Pennsylvania Railroad Co. v. Sonman Shaft Coal Co., 242 U.S. 120, 61 L.Ed. 188, 37 S.Ct. 46
(1916); Hewitt v. New York, N.-H. & H.R. Co., 284 N.Y. 117 (1940). The re-emergence of federal
common law, based upon the repeal of federal regulatory statutes, will be noted in further detail infra.




over the noncontiguous domestic trades, the trades have evolved in differing directions.
The Alaska and Puerto Rico trade have taken on aspects of ‘contract trades’ pursuant to
the authority contained in section 14101(b) of ICCTA. The Hawaii and Guam trades, on
the other hand, have taken many of the aspects of non-competitive markets—including
price matching, reduction of vessel capacities/service, and exclusion of freight forwarders
from the full container load market as a form of “alternative competition”. The
defendants admitted to refusing forwarders, including DHX, volume pricing. The
reasoning was that such volume pricing would result in greater competition and lower
rates. The Puerto Rico trade was used as an example by the defendants of what could
happen if forwarders were afforded volume pricing. Carrier profits in Puerto Rico are
substantially less than carrier profits in the Hawaii trade.

The problem of rate and service discrimination will not simply disappear. The Board,
which has substantial power to address the overall market conditions, needs to clearly
articulate that instances of rate and service discrimination are not matters within the
jurisdiction of the Board and secondly that, aggrieved shippers have the unobstructed
alternative of judicial relief and resolution. On the other hand, the Board must reconsider
its decision in both STB Docket WCC-101 and WCC-105 regarding rate discrimination
as an aspect of the evaluation of a rate reasonableness claim. Defendants such as CSX
Lines, LLC should not be permitted to evade both judicial and administrative review of
their actions. Such a result would deny shippers the fundamental right of equal

protection which forms one of the bases of our American legal structure.




III.  DEFENDANT SL SERVICE AND ITS SUCCESSOR
CSX LINES, LLC ARE BARRED FROM CONTESTING
THAT COUNT III OF THE AMENDED COMPLAINT
STATES A CLAIM BEFORE THIS BOARD.

Defendants SL Service, Inc. and now CSX Lines are barred by the doctrine of
collateral estoppel from contesting that Count I1I of the Amended Complaint states a
claim under section 13701(a). The representations of CSX Lines were outlined in the
Statement of Facts. CSX Lines prevailed in the District Court. The Order of the Court
was entered as a final order. CSX Lines not only had a full and fair opportunity to
litigate the issue, but prevailed. The parties before the District Court and this Board are
the same. Collateral estoppel is now applicable. See, as example, Ever-Gotesco

Resources and Holdings v. Pricemart, Inc., 192 F.Supp.2d. 1040, 1045 (US DC S.D. Cal.

2002) and cases cited therein; State of Montana v. United States, 440 u.s. 147, 153-156

(1979).; Allen v. McCurry, 449 U.S. 90, 94-98 (1980). SL Service filed its motion to
dismiss Count III on behalf of itself and on behalf of defendant Matson Navigation
Company. The Board must therefore re-open this proceeding, vacate its May 9, 2003
Order and set this proceeding for further hearing and disposition as to BOTH defendants.
Matson may not obtain the benefit of SL Service’ motion without likewise accepting the
results of SL Service/CSX Lines actions.

In addition to the applicability of the doctrine of collateral estoppel to the defendants
in this case, the Board is also obligated to accept and abide by the doctrine. The court in

Puerto Rico Maritime Shipping Authority v. Federal Maritime Commission, 75 F.3d. 63,

66 (1" Cir. 1996) held that the principle of claim preclusion (i.e. collateral estoppel) was
not only applicable in administrative proceedings, but that the agency could not refuse to

accord full “faith and credit” to the doctrine. /bid. The District Court’s judgment, which



was entered almost two years before the final judgment in STB Docket No. WCC-105,
must be accorded controlling weight in STB Docket NO. WCC-105. The Board is now
bound by the District Court’s Order in so far as this case is concerned.

REQUEST FOR CLARIFICATION OF ORDER

This Petition includes the alternative request that the Board clarify its final Order in
regard to the question of the forum for rate and service discrimination claims. Secondly,
that the Board re-affirm its regulation that the filing of a rate, item or service designation
in a tariff does NOT protect, exclude nor in any manner pre-empt any claim by any
shipper that such a tariff item, rule or provision may not be the subject of a judicial suit.
A review of the arguments in Attachment No. 5 reveals that carriers continue to represent
to judicial forums that the filed rate doctrine and the existence of a tariff preclude judicial
adjudication of any matter involving a carrier’s tariff. ° The involved regulation simply

re-states existing law. See, as example, Merchants Warehouse Company v. United States,

283 U.S. 501, 511, 75 L.Ed. 1227, 1237 (1930) (mere fact that discrimination is effected
by way of a tariff does not clothe the discrimination with “immunity”).

The Order of the Board makes a very ambiguous pronouncement regarding the issue
of carrier discrimination. The Board’s final order referenced its May 9™ order in regard to
the Board designated claim of discrimination. The May 9" order, which in turn was
premised upon the order in GovGuam simply stated that discrimination failed to state a

claim before the Board. The Board needs to make clear that, as noted above,

° A pattern now exists in which courts tend to ignore the Board’s regulations and pronouncements. This
includes the “effect’ of a tariff filing under 49 CFR 1312.2(d). As example, the District Court ignored the
Board’s statement of election of forum and concurrent jurisdiction that is coptaiped in National Association
of Freight Transportation Consultants—Petition For Declaratory Or STB Docket No. 41826, 61 Fed.
Reg. 60140 (Nov. 26, 1996) Slip Op. at page 6, footnote 3, wherein the Board noted the technical error
contained in sections 14704. The Board noted that shippers had the right to make an “election’ of forums
for their claims. The courts have simply ignored the Board’s interpretation on this matter.




discrimination claims are not subject to the Board’s jurisdiction under ICCTA and need
not be brought before the Board as is commonly asserted by carriers.'® The Board should
take SL Service up on its argument that shippers would believe that they have claims
against carriers may “take their claims to court”.

The issue of rate discrimination has only increased since the date of the initiation of
this proceeding. The Board’s position of the forum in which discrimination claims may
be brought would be beneficial to the public. It has been six years since the dates of the
actions of carriers which precipitated the complaint in STB Docket WCC-105. A clear
articulation of the law in regard to agency versus court jurisdiction over discrimination

claims would avoid a repeat of this type of litigation.

'* There is no question that common law discrimination exists as a pre-ICC claim. The repeal of regulatory
statutes has resulted in the resurrection of pre-existing and previously pre-empted common law. See, as
example, First Pennsylvania Bank v. Eastern Airlines, Inc. 731 F.2d. 1113, 117, 1119-1120 (3" Cir. 1984)
(after deregulation, courts were “left free to proceed without circuit to apply familiar federal common law
rules”). This also involved a “uniform rule of federal common law”. fvy Broadeasting Company v.
American Telephone & Telegraph Company, et al., 391 F.2d. 486, 490-491 (2™ Cir. 1968). Federal
common law is now routinely recognized and adopted in the absence of federal regulatory statutes. See, as
recent examples, Deiro v. American Airlines, 816 F.2d. 1360 (9" Cir. 1987); Read Rite Corporation v.
Burlington Air Express, 186 F.3d. 1190 (9™ Cir. 1999); Insurance Co. of North America v. Federal Express
Corp., 189 F.3d. 914 (9® Cir. 1999); Seagate Technology v. Dalian China Express, 169 F.Supp.2d. 1137
(ND Cal. 2001); King Jewelry v. Federal Express Corp. 166 F.Supp.2d. 1280 (CD Cal. 2001); Nippon Fire
& Marine v. Skyway Freight Systems, 235 F.3d. 53 (2™ Cir. 2000); Fireman’s Fund Insurance v.
Panalpina, 153 F.Supp.2d. 1339 (SD Fla. 2001); Strategic Assets v. Federal Express Corp., 190 F.Supp.2d.
1065 (MD Tenn. 2001); Rogers v. American Airlines, 192 F.Supp.2d. 661 (ND Tex. 2001). The
withdrawal of the statutory anti-discrimination provisions under ICCTA merely permitted the carriers to
enter into contracts within the scope and requirements of section 14101(b) but then also made these carriers
subject to pre-existing prohibitions against unjust discrimination.




CONCLUSION
Wherefore, in consideration of the above and foregoing, it is hereby respectfully
requested that the Board reconsider and reopen its decision in Docket No. WCC-105 to
the extent set forth in this Petition. In the alternative, it is hereby respectfully requested
that the Board clearly articulate that rate and service discrimination claims are not
required to be presented to the Surface Transportation Board prior to the initiation of

appropriate civil actions.

Dated: 4 January 2005

[ e

RICK A. RUDE, Esq.

Suite 103

207 Park Avenue

Falls Church, Virginia 22046
(AC 703) 536-3063 Tele.
(AC 703) 536-4841 Fax.

Counsel For Complainant
DHX, INC.
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EB
" SURFACE TRANSPORTATION BOARD

DECISION
STB Docket No. WCC-101
GOVERNMENT OF THE TERRITORY OF GUAM

v.
SEA-LAND SERVICE, INC.,
AMERICAN PRESIDENT LINES, LTD.,
AND MATSON NAVIGATION COMPANY, INC.

Decided: November 13, 2001

The Government of the Territory of Guam (GovGuam) has filed a complaint challenging
the reasonableness of the rates, rules, classifications, and practices for all transportation by water
(including the water portion of intermodal transportation) provided by defendants — Sea-Land
Service, Inc. (Sea-Land), American President Lines, Ltd. (APL), and Matson Navigation
Company, Inc. (Matson) — in the noncontiguous domestic trade' to and from Guam. GovGuam
also seeks reparations and damages. Defendants have answered the complaint and have filed a
joint motion to dismiss.?

BACKGROUND

Historically, jurisdiction over rates in the domestic offshore trade was bifurcated. The
Federal Maritime Commission (FMC) had jurisdiction over complaints challenging the
reasonableness of so-called “port-to-port” rates (rates that do not involve the services of an
inland U S. railroad or motor carrier). The Interstate Commerce Commission (ICC) had
jurisdiction — which it was never called upon to exercise — over complaints challenging the
reasonableness of joint rates in the domestic offshore trade (rates held out jointly by water
carriers and inland rail or motor carriers).’

Effective January 1, 1996, Congress, in the ICC Termination Act of 1995, Pub. L. No.
104-88, 109 Stat. 803 (ICCTA), abolished the ICC and transferred certain ICC functions to the
Surface Transportation Board (Board). The ICC functions transferred to the Board included the
responsibility to handle complaints challenging joint rates in the noncontiguous domestic trade.

' The noncontiguous domestic trade involves domestic water transportation (that is,
transportation between states, United States territories, or U.S. possessions) that originates or
terminates in Alaska, Hawaii, or a U.S. territory or possession. See 49 U.S.C. 13 102(15). Itis
sometimes referred to as the “domestic offshore” trade. '

? The parties proposed a procedural schedule, which we adopted, providing for a three-step
process for resolving this matter. In Phase I (this decision), we address defendants’ joint motion
to dismiss the complaint, as well as a petition to intervene. In Phase II, we will address an
appropriate methodology for assessing rate reasonableness. In Phase ITI, we will consider the
merits of the complaint.

* See Joint ICC/FMC Policy Statement, 8 1.C.C.2d 243 (1991).
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Congress also transferred to the Board the FMC’s jurisdiction over complaints challenging the
reasonableness of port-to-port rates in the noncontiguous domestic trade.

This complaint, involving a challenge to the overall level of all of defendants’ domestic
water rates to or from Guam, is quite similar to a pre-ICCTA complaint that was recently
resolved, in part, by the FMC. In Government of the Territory of Guam, et al. v. Sea-Land
Service, Inc.. et al., 28 S.R.R. 252 (FMC 1998) (“EMC Decision”), the FMC permitted
GovGuam to challenge defendants’ overall rate structure for their Guam services,
notwithstanding defendants’ argument that the statute that governed at the time permitted only
challenges to specific rates. In its decision, the FMC found that defendants’ overall revenues
were unreasonable based on a rate-of-return analysis.

One of the issues in the case filed here is whether Congress, when it transferred to the
Board regulatory authority over joint rates (from the ICC) and over port-to-port rates (from the
FMC), intended to permit broad “rate structure” challenges such as the case that GovGuam had
brought before the FMC. Another issue is whether, in a noncontiguous domestic trade rate case,
we should apply the regulatory standards and approach previously applied by the ICC, those
applied by the FMC, or “none of the above.”

On those issues (and on others that have been raised), each side argues that the
Congressional intent is plain and inescapable.! However, as to most of the issues raised, the
Congressional intent is neither plain nor inescapable. We know, for example, that when it
transferred jurisdiction to us in 1996, Congress mtended for such cases to be handled under the
then-“current basic rate reasonableness requirements.” But there is no indication whether that
meant that “Congress clearly intended” that the Board apply “the consnstcnt approach of the ICC
to [railroad and motor carrier rate cases that had been brought before it],” or whether “Congress
[was] explicitly [referring to] the then ‘current’ FMC regulatory approach. *" Therefore, as to this
and the other issues that have been raised, absent clear guidance from Congress, we must
ultimately interpret-the statute in a way that makes the most sense to us.

MOTION TO DISMISS

Under 49 U.S.C. 13701(a), rates for transportation “by or with a water carrier in
noncontiguous domestic trade . . . must be reasonable.” The Board may begin an investigation
on its own initiative or on complaint. 49 U.S.C. 14701(a). A governmental authority such as
GovGuam can file a complaint about alleged carrier violations, 49 U.S.C. 14701(b), and a

* See, e.g., Complainants’ Motion to Dismiss, at 26 (“To grant relief on the basis of
GovGuam’s complaint would frustrate Congress’ clear intent in the ICCTA.”); GovGuam’s
Opposition to Complainants’ Motion to Dismiss, at 2 (“The statute itself, as well as a wealth of
precedent, is dispositive. . . .”).

* H.R. Rep. No. 311, 104th Cong., 1st Sess. 113 (1995) (House Report).

¢ Defendants’ Motion to Dismiss, at 21.

" GovGuam'’s Opposition to Defendants’ Motion to Dismiss, at 26.
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governmental authority is explicitly permitted to pursue a complaint on behalf of shippers
affected by rates asserted to have been unreasonable, 49 U.S.C. 13701(d)(4).

We may dismiss a complaint that “does not state reasonable grounds for investigation and
action.” 49 U.S.C. 14701(b). We may issue a final decision upon the filing of an answer or on a
motion to dismiss. 49 CFR 1111.4(a), 1111.5. The ICC, our predecessor agency, exercised its
authority to dismiss complaints without holding an evidentiary hearing where the issues involved
were essentially legal. See ZoneSkip, Inc. v. UPS, Inc. and UPS of America, Inc, 8 1.C.C.2d
645 (1992), aff'd mem. ZoneSkip, Inc. v. United States, 998 F.2d 1007 (3d Cir. 1993). Thus, a
complaint will be dismissed if there are no material issues of fact to be resolved in the
proceeding. See Caribbean Shippers Assoc. Inc. v. NPR. Inc. et al, STB Docket No. WCC-100
(STB served Mar. 25, 1997), aff'd sub nom. Caribbean Shippers Assoc., Inc. v. NPR, Inc_. et al,,
145 F.3d 1362 (D.C. Cir. 1998).

In considering a motion to dismiss, we must construe factual allegations in the light most
favorable to the complainant. See, e.g., Sierra Pacifi r Co. & Idaho Power Co. v. Uni
Pacific Railroad Co., STB Docket No. 42012 (STB served Jan. 26, 1998); Trailer Bridge, Inc. v.
Sea Star Lines, LCC, STB Docket No. WCC-104 (STB served Dec. 10, 1999) (Trailer Bridge).
A decision on a motion to dismiss is not an indication of how the case will ultimately be decided
on the merits, after all of the evidence is submitted. Rather, it is simply a determination of
whether the factual allegations, when considered in the light most favorable to the complainant,
would provide a basis for relief. We dismiss complaints only when we find that there is no basis
on which we could grant the relief sought. See Grain Land Coop v. Canadian Pacific Limited

and Soo Line Railroad Company d/b/a CP Rail System, STB Docket No. 41687 (STB served

Dec. 8, 1999).

Here, with the exception of GovGuam’s discrimination claim, we cannot say that there is
no basis on which we could grant the relief sought. Thus, we will deny the motion to dismiss the
complaint.

We turn now to the specific arguments raised by defendants as to why the complaint
should or must be dismissed.

Aggregate Rate Challenge. Defendants assert that GovGuam’s complaint must be
dismissed in its entirety because, according to defendants, section 13701(a) permits only
challenges to specific rates. Here, the complaint does not challenge the reasonableness of any
individual rate, but instead asserts that all of the defendants’ numerous rates are unreasonable
because, in the aggregate, they produce excessive revenues.

Section 13701(a) provides that “a rate for a movement by or with a water carrier in
noncontiguous domestic trade . . . must be reasonable.” While this language expressly provides

* Defendants also argue as a general matter that competition in the Guam trade has held rates
at reasonable levels. But the Department of Transportation, we note, has concluded, in
Competition in the Noncontiguous Domestic Maritime Trades, March 1997, at I11-18, that
“concentration is high in the Guam trade.” Thus, defendants’ general assertions about the state
of competition in the Guam trade cannot be regarded as establishing facts sufficient to warrant
summary dismissal.

-3-
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for a party to challenge a rate, it does not on its face preclude challenges to a group of rates.
Indeed, in the FMC Decision, the FMC considered a complaint challenging rates in the aggregate
under a similar statutory provision. This reading of the statute is bolstered by 49 U.S.C.
13701(d)(4), which provides that, when a finding of unreasonableness has been made, “the Board
shall award reparations . . . in an amount equal to all sums assessed and collected that exceed the
reasonable rate, division, rate structure, or tariff” (emphasis supplied). :

In their response to GovGuam’s opposition to their motion to dismiss (at 7), defendants
argue that the term “rate structure” in section 13701(d)(4) does not signify rates in the aggregate,
but instead “most naturally means the method by which rates in a tariff are constructed — for
example, by mxleagc, by weight, by some classification system, or on a carload, multicarload or
group basis.” But we do not believe that Congress would have provided for reparations for sums
that exceed a “reasonable rate structure” if it had simply been referring to such mechanics.
Indeed, as the ICC observed in a broad investigation of railroad general rate increases: “Basic to
this investigation is the realization that the ‘railroad rate structure’ embraces a large number of
interrelated and individually formulated rates and rate patterns.” Investigation of Railroad
Freight Rate Structure, 340 1.C.C. 868, 880 (1971). Thus, the language providing that “a rate . . .
must be reasonable,” and that the Board may award reparations for amounts that exceed “the
reasonable rate [or] rate structure,” is broad enough to require that complainant at least be offered
a chance to present its case. .

Defendants argue that acceptance of this complaint would contravene the intent of
Congress in the ICCTA when it transferred regulation of port-to-port rates from the FMC to the
Board. However, the only clear Congressional intent that we can see was to centralize
jurisdiction over the noncontiguous domestic trade in a single agency. The divided regulatory
authority was a source of concern to Congress for many years, and Congress considered
centralizing regulatory jurisdiction of the trade in the “Domestic Offshore Commerce Regulatory
Reform Act of 1986,” and again in the “Intermodal Shipping Act of 1989,™° but neither bill
was enacted. In the ICCTA, Congress finally centralized review at a single agency — the
Surface Transportation Board — with the intent of “consolidating the regulation of these trades
in a single panel, [so that] a more consistent and efficient transportation policy can be achieved.”
House Report at 113. But in transferring sole responsibility to the Board, rather than the FMC,
Congress did not clearly articulate a preference for the regulatory approach of the ICC or the
FMC. In fact, it is redsonable to infer that Congress knew that a major GovGuam case was
pending at the FMC, and that it left it to the Board to decide whether or not to follow whatever
approach the FMC might finally adopt.

Defendants argue that permitting challenges to multiple rates would be unworkable, as it
would lump together diverse products moving under different conditions, and could require
across-the-board rate reductions even for movements subject to highly competitive rates.
Defendants’ concern about how we might approach any rate reasonableness review is premature
under the three-stage approach to which the parties have agreed in this case. But we note that a
finding that rates in the aggregate are unreasonable would not necessarily require across-the-
board rate reductions as a remedial measure.

° H.R. Rep. No. 4973, 99th Cong., 2d Sess. (1986).
' H.R. Rep. No. 2498, 101st Cong., 1st Sess. (1989).
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Defendants also argue that a rate-of-return-based methodology is impermissible under our
statute and infeasible given the nature of the traffic that they handle. We understand their
arguments (as well as GovGuam’s argument that a rate-of-return approach is what Congress
expected the Board to apply to cases such as this one), and we will determine, in Phase II of the
proceeding, whether there is a reasonable methodology for assessing a rate structure complaint in
this trade. For purposes of the motion to dismiss, however, arguments about methodological
issues are premature and will not be addressed further at this time. The parties will have an
opportunity to brief those issues more fully before we issue a Phase Il decision.

In short, we will not dismiss this complaint simply because it challenges a group of rates
rather than specific rates.

Discrimination. Defendants maintain that GovGuam’s complaint must be dismissed to
the extent that it alleges that the defendants’ rates, rules, and practices are discriminatory.
Defendants argue that former section 10741(b), which prohibited unreasonable discrimination by
common carriers, was repealed in the ICCTA for all carriers except rail carriers. GovGuam
acknowledges this repeal, but argues that the rate reasonableness requirement in section 13701(a)
encompasses discrimination, i.e., that a rate, classification, rule or practice can be unreasonable
because it is discriminatory.

GovGuam’s claim that “reasonableness” embraces a prohibition against discrimination is
not tenable, given the fact that the pre-ICCTA provision specifically permitting claims of
discrimination was eliminated for water carriers. To import the repealed provision into another
section of the statute, as GovGuam would do, would plainly violate the Congressional intent.
Thus, GovGuam could not prevail simply by showing that different shippers pay different rates
for arguably similar services, and this aspect of its complaint will be dismissed.

Statute of Limitations. GovGuam, which filed its complaint on September 10, 1998,
seeks reparations for movements since September 10, 1995. Defendants assert that the 2-year
statute of limitations period in section 14705 for claims for damages governs this action,
requiring dismissal of the complaint for shipments prior to September 10, 1996. We agree.

The applicable statutes of limitations are set forth at 49 U.S.C. 14705(b) and (c). Section
14705(b) provides that a complaint for overcharges must be filed within 3 years. Section
14705(c) provides that a complaint to recover damages must be filed within 2 years. The term
“gvercharges” refers to amounts charged by a carrier in excess of the applicable tariff rate,"

' The term “overcharges™ has a specific meaning in the transportation context. Before 1978,
the term was specifically defined, in § 16(3)(g) of te Interstate Commerce Act:

(g) The term “overcharges” as used in this section shall be deemed to
mean charges for transportation services in excess of those applicable thereto
under the tariffs lawfully on file with the Commission.

And the term was defined in nearly identical words at § 308(f)(4), as applicable to domestic
water carriers subject to the ICC’s jurisdiction under Part I1I of the Interstate Commerce Act:
(continued...)
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whereas the term “damages” refers to amounts recoverable for violations by a carrier other than
overcharges.

In this case, GovGuam does not claim that defendants have charged anything other than
the rates in the applicable tariffs. Instead, it seeks relief on the ground that defendants’ rates,
overall, are unreasonably high. Under section 14705(c), and under the laws that applied for
many years before passage of the ICCTA," claims for damages are subject to the 2-year statute
‘of limitations period.

GovGuam argues, however, that a 3-year statute of limitations should nevertheless be
applied to its complaint. It interprets sections 14705(b) and (c) as creating three statute of
limitations periods. Specifically, GovGuam maintains: (1) the first sentence of section 14705(b)
provides an 18-month statute of limitations for civil actions for overcharges; (2) the second
sentence of section 14705(b) provides a 3-year statute of limitations for all complaints brought
before the Board other than overcharges (i.e., damages); and (3) section 14705(c) provides a 2-
year statute of limitations for overcharge complaints before the Board.

GovGuam’s position is based on what we have concluded is an “apparent technical error
in the statute.” See National Association of Freight Transportation Consultants, Inc.—Petition
or Declarat rder, No. 41826 (STB served Nov. 26, 1996), at 8 n.3. The 3-year statute of
limitations for overcharges in section 14705(b) makes reference to section 14704(c)(1), whereas
the 2-year statute of limitations for damages in section 14705(c) makes reference to section
14704(b). But section 14704(b) (to which the 2-year damages limitation refers) describes
damages in terms of an overcharge (“amounts charged that exceed the applicable [tariff] rate™).

It is obvious that a technical mistake was made in executing amendments to H.R. 2539,
which, after reconciliation with S. 1396, became the ICCTA. As reported by their respective
committees, both the House and Senate bills placed the overcharges provision in section
14704(b)(1) and the damages provision in subsection (b)(2). In both bills, section 14705(c)
accurately referred to damages as described in section 14704(b)(2). See House Report at 62; 141
Cong. Rec. S17573 (daily ed. Nov. 28, 1995) (Senate bill). When certain amendments to the bill

"(...continued)
(4) The term “overcharges” as used in this section means charges for
transportation services in excess of those applicable thereto under the tariffs
lawfully on file with the Commission.

Although the 1978 recodification of the Interstate Commerce Act eliminated these specific
definitions, it did not substantively change the law. See Section 3(a) of Pub. L. No. 95-473,

Oct. 17, 1978, 92 Stat. 1466 (“Sections 1 and 2 of this Act restate, without substantive change,
laws enacted before May 16, 1978, that were replaced by those sections. Those sections may not
be construed as making a substantive change in the laws replaced.”).

2 Former section 11706(c)(1), for example, provided for a 2-year statute of limitations for
damage complaints, while former section 11706(b) provided for a 3-year statute of limitations for
overcharge claims.
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reported out by the House'’ were executed, however, section 14704(b)(2) (making a carrier or
broker liable for damages) was redesignated as section 14704(a)(2), and what had been section
14704(b)(1) (pertaining only to rate overcharges) was designated as section 14704(b), under the
new title “LIABILITY AND DAMAGES FOR EXCEEDING TARIFF RATE.” This switching
of subsection numbers was clearly not intended by the House to change well established
limitations periods; indeed, in the House bill reported out, section 14705(c) continued to refer to
section 14704(b)(2), a subsection that did not continue to exist under the House bill as
inadvertently modified. See 141 Cong. Rec. H12292.

Moreover, it is clear that the House and Senate conferees did not intend to change the
statute of limitations for damages. Both the House and the Senate, in describing section 14705 in
the bills that each body reported out, stated that the intent was to preserve existing statutes of
limitations. See House Report at 121; S. Rep. No. 176, 104th Cong., 1st Sess. 48 (1995). There
was no discussion in the House about statutes of limitations, and the Conference Report,'* at 222,
clearly indicates that both the House and Senate bills, which were deemed to be “identical” on
this matter, “preserve(] the current statutes of limitations.”- We do not believe that an
unintentional technical error such as the one made here overrides the obvious Congressional
intent.

Thus, we conclude that, if the complaint succeeds on the merits, reparations may not be
awarded for transportation provided more than 2 years before the complaint was filed, i.e., before
September 10, 1996." )

American President Lines. Because APL left the trade before the September 10, 1996
limitations date, no shipments handled by APL are subject to this complaint. Therefore, we will
dismiss APL as a defendant in this proceeding.'®

Zone of Reasonableness. Notwithstanding the FMC’s finding that Guam rates during the
years 1988, 1989, and 1990 were too high, defendants argue that GovGuam is now barred by the
statutory “zone of reasonableness” (ZOR) from challenging many of these same rates for post-
ICCTA movements. Section 13701(d)(1) states that “a rate or division of a motor carrier for
service in noncontigueus domestic trade or water carrier for port-to-port service in that trade is
reasonable if the aggregate of increases . . . in any such rate or division is not more than 7.5
percent above . . . the rate or division in effect 1 year before the effective date of the proposed
rate or division.”"” Defendants argue that, because most of their rates have not been increased by

"’ See 141 Cong. Rec. H12262-12265 (daily ed. Nov. 14, 1995).

' H.R. Rep. No. 422, 104th Cong., 1st Sess. (1995).

"* Because we have determined that the 2-year statute of limitations applies, defendants’
argument that considering the rates on shipments prior to January 1, 1996, would constitute
improper retroactivity is rendered moot.

' APL may, if it chooses, continue to participate as an intervenor.

'7 Section l3701(d)(l) also provides a ZOR for rate decreases, which is not relevant here.
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more than 7.5 percent in any year, GovGuam is barred by the ZOR from challenging those rates
as unreasonable.

We do not agree. Although the language of this provision is not entirely clear — as
defendants note, the first part of the cited sentence states that “a rate . . . is reasonable if . . .” — it
appears to us to provide a safe harbor for rate increases, not for “base” rates. The rest of the cited
sentence indicates that the ZOR applies only to a “proposed rate,” i.e., a rate that is to be
changed, and that the new rate would be deemed reasonable if the amount by which it increases
the prior rate is within the ZOR. Nowhere does the provision say that a party may not challenge
a base rate to which the ZOR is applied."” Moreover, the legislative history indicates that base
rates are not immune from challenge. The House Report, in explaining the meaning of the ZOR,
states (at 113): '

[A] carrier may increase or decrease a base rate by not more than 10 percent of the
base rate in effect one year before that date and the new rate is considered
reasonable. . . . However, this zone of reasonableness of rate increases does not
mean that the base rate cannot be challenged as unreasonable.

Defendants argue that the House approach was rejected because the ICCTA adopted the
Senate version of the ZOR. But the language of the ZOR was virtually identical in the House
and Senate bills, with the exception of size (10 percent in the House Bill, 7.5 percent in the
Senate Bill), and there is no indication that Congress intended to upset the House’s expectation
that base rates would be challengeable.””

Defendants further argue (Motion to Dismiss at 84) that the language in the House
Report, at most, “can be understood simply to state the obvious proposition that the ZOR works
forward but not backward.” In other words, they assert (id. at 86), “the ZOR means that a rate on
Day 0 is reasonable if it is not 7.5 [percent] higher than the rate [365 days earlier], but it does not
mean that the rate [365 days earlier] is reasonable just because it is within 7.5 [percent] of the
rate on Day 0.” Rather, to determine whether that rate is challengeable, their position is that we

'® The ZOR for water carriers appears to have been modeled after the zone of rate freedom
(ZORF) adopted for motor carriers in the Motor Carrier Act of 1980, Pub. L. No. 96-296, 94
Stat. 793 (1980) (MCA). Section 11 of the MCA essentially precluded the ICC from
investigating and suspending a proposed rate if the proposal would produce a rate not more than
10 percent above or below a base rate. The statutory language and the legislative history of the
MCA (see H.R. Rep. No. 1069, 96th Cong., 2d Sess. 24-25) plainly indicate that the provision
applied only to a “proposed rate,” and not to a base mate itself, and that in practical temns, it
served as a limit on “the Commission’s authority to suspend and investigate a proposed rate,” id.
at 25.

' Indeed, the Conference Report states, at 205:

The Conference adopts the House Provision modified by the Senate language in
subsection (d) establishing a “zone of reasonableness” of 7.5 percent . . . above or
10 percent below the rate in effect one year prior to the proposed rate for motor
carriers and port-to-port movements by water carriers in the noncontiguous
domestic trade.
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would again look back and see if it is more than 7.5 percent higher than the rate in effect 365
days earlier; “[a]nd so on, and so on.”

We understand that Congress wanted to give water carriers some degree of certainty as to
whether rate changes could be challenged. But absent a clear intent — such as that expressed in
the 1980 railroad legislation — that then-existing rates would become protected base rates that
could not later be challenged,’® we cannot read a provision protecting “proposed” rates as
immunizing existing rates that were found unreasonable when they were challenged before the
FMC. .

Rate Divisions. The complaint challenges “rates for all transportation by water, including
the water portion of all intermodal transportation.” Defendants state that the majority of their
rates between Guam and the West Coast of the continental United States are joint through rates
with participating motor carriers, not port-to-port rates.”’ Defendants assert that GovGuam’s
complaint must be dismissed to the extent that it challenges only the water portion of such joint
intermodal rates, on the ground that a carrier’s individual share (division) of a joint water/motor
rate may not be separately challenged.

We do not agree. The general rule is that joint rates are unitary rates that must be
challenged as a whole.?? But that is not always the case. See Pennsylvania v. ICC, 561 F.2d at
281 (for international traffic subject to overlapping agency jurisdiction, ICC required tariff filing
but “limit[ed] its substantive regulation of the single factor joint land/ocean rate to the [land]
portion only.”); id. at 292 (in the context of that case, substantive review of a division of a joint
rate was “not an attempt to regulate inter-carrier ‘divisions’ as such,” but was simply a

2 n section 203 of the Staggers Rail Act of 1980 (Staggers Act), Pub. L. No. 96-448, 94
Stat. 1895, Congress set up a more expansive ZORF for raikroad rates. Therail ZORF
established a safe harbor for certain base rates, and for inflation-based changes to those base
rates. See Western Coal Traffic League v. United States, 677 F.2d 915, 918 (D.C. Cir.), cert.
denied, 459 U.S. 1086 (1982). The Staggers Act ZORF, however, applied only to base rates that
were found reasonable after complaint, or that were deemed reasonable because they were not
challenged within a 180-day window. See section 229 of the Staggers Act, former 49 U.S.C.
10701a note. The specific procedure established in the Staggers Act for immunizing base rates
that were not challenged within the time period that Congress provided is in stark contrast to the
motor carrier ZORF and the water carrier ZOR.

2! When carriers hold out joint-rate services, because the carriers are jointly and severally
liable for damage to the freight, shippers typically pay a single freight bill, with the payments
then divided among the participating carriers. See Pennsylvanija v. ICC, 561 F.2d 278, 281-82
(D.C. Cir. 1977), cert. denied, 434 U.S. 1011 (1978).

2 See Great N. Ry. v. Sullivan, 294 U.S. 458, 463 (1935) (Great Northern); L&N R.R. v.
Sloss-Sheffield Steel & Iron, 269 U.S. 217, 234 (1925). But see Central P&L v. Southern Pac.
Transp., et al,, Nos. 41242, 41295, 41626 (STB served Dec. 31, 1996) and (STB served April 30,
1997), aff’d sub nom. Union Pac. R.R. v. STB, 202 F.3d 337 (D.C. Cir. 2000) (Union Pac.)
(shippers may challenge a. “bottleneck segment” of a rail joint rate when the non-bottleneck
portion of the service was handled under a rail contract not subject to Board regulation).

-9.-
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permissible action “to focus ICC regulation on” a particular portion of the rate). See also Union
Pac., supra note 22.

GovGuam argues that in the ICCTA Congress created an exception that would permit
water carrier divisions to be challenged separately. But we need not decide here whether, as a
general matter, Congress intended that we entertain complaints about divisions of specific joint
rates in the noncontiguous domestic trade. This complaint does not challenge any particular joint
rates; it is directed at the water carriers’ overall rate levels. As we understand it (although the
parties have not addressed the point here) joint rates in the noncontiguous domestic trade are
often set by simply adding a motor carrier component to the same water carrier component that is
used for port-to-port rates. Therefore, while numerous motor carriers may participate in
particular joint rates with the water carriers, the motor carrier component does not appear to be a
part of the water carriers’ rate structures, so that review of the combined motor-water rates would
not add anything to a review of the water carriers’ overall rate levels. Unless the camiers can
demonstrate that the motor carriers are integral components of the water carriers’ rate structures,
for purposes of this case GovGuam need not join all of the participating motor carriers in this
complaint.

PETITION TO INTERVENE

Caribbean Shippers Association, Inc. (CSA) has petitioned to intervene as a party in this
proceeding. Though CSA has no interest in the particular rates challenged in this complaint, it is
concerned with the potential impact of the outcome of the determination of rate reasonableness
standards on future rate proceedings involving other geographic segments of the domestic
offshore trades. It asserts that this proceeding may set precedent that will apply to future rate
reasonableness cases. CSA states that its intervention would be limited to Phase II of this
proceeding. GovGuam and respondents oppose intervention on the ground that CSA’s interests,
stemming from an entirely different market, would, of necessity, burden the record with matters
irrelevant to this complaint.

Because CSA’s interests are limited to matters of general regulatory policy, we do not
believe its participation in this proceeding will unduly broaden the issues, nor will it disrupt the
procedural schedule in any significant manner. Therefore, we will grant CSA’s petition to
intervene.

PROCEDURAL SCHEDULE |

By the terms of the January 6, 1999 decision, service of this decision begins the timetable
for Phase II of this proceeding, in which the parties will address the appropriate rate
reasonableness methodology to be applied to this case. Unless the parties agree on a different
schedule, and submit it to us for approval, simultaneous initial submissions on the rate
reasonableness methodology are due 55 days from the service date of this decision.
Simultaneous replies are due 110 days after the service date.

, This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

-10-



STB Docket No. WCC-101

It is ordered:

1. APL is dismissed as a party defendant to the complaint.

2. The motion to dismiss the complaint is granted in part and denied in part as indicated
in this decision. .

3. Caribbean Shippers Association, Inc., is permitted to intervene as a party in this
proceeding.

4. Under the procedural schedule previously established for this proceeding, the parties’
submissions on the rate reasonableness standard are due January 9, 2002. Replies are due
February 25, 2002.

5. This decision is effective on its service date.

By the Board, Chairman Morgan, Vice Chairman Clyburn, and Commissioner Burkes.

Vernon A. Williams
Secretary

-11 -
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Transportation Board, No. 97-1081 (8th Cir. Feb. 10, 1999). In Bottleneck, the STB affirmed the
continuing vitality of the L&N/Great Northem principle for qafﬁc moving under a combination
of common carriage proportional rates, which the STB continued to view as akin to joint rates
properly challengeable only in their entirety. “F‘Vor such rates,” stated the STB, “the shipper’s
only interest is that the charge shall be reasonable as a whole.” Bottleneck, 1996 STB LEXIS
358 at *28 (quoting Great Northem, 294 U.S. at 463 and L&N, 269 U.S. at 233). Accordingly,
the STB held that “a shipper’s challenge to the reasonableness o.fa proportional rate covering a
bottleneck segment that is combined with a common carriage rate over the non-bottleneck
segment must, in our view, address the reasonableness of the entire through rate as a whole.” /d.
at *29-30. See also Western Resources, Inc, v. STB, 109 F.3d 782, 789 (D.C. Cir. 1997)
(“Shippers * * * if charged either a joint or proportional rate, must challenge the rate for the
entire through movement; they cannot challenge individual segments.”) (emphasis in original).

Nothing in the ICCTA indicates any intent to change this well settled rule. On the

contrary, as indicated in the previous section, Congress clearly intended that the Board would
apply the prihciples of the ICA to rate regulation in the noncontiguous domestic trades.
Accordingly, if the Board concludes that GovGuam’s complaint should not be dismissed in its
entirety, it should at least dismiss the compiaim to the extent it challenges only portions of joint
intermodal rates.

B. GovGuam’s Complaint Must Be Dismissed to the Extent That It Alleges That
Defendant’s Rates, Rules, and Practices Are Unlawful Because They Are
Discriminatory.

If the Board cﬁncludes, contrary to the arguments in Part I above, that GovGuam’s

complaint should not be dismissed in its entirety, it should in any case dismiss the allegations in
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Paragraphs 11 and 12 of the Complaint, challenging Defendants’ rates, classifications, rules and
practices as discriminatory, because the [CCTA repealed the ICA’s prohibition of ‘discrimination
except as to rail carriers.

Paragraph 11 of the Complaint alleges that Defendants have “charged varying and unduly
discriminatory rates for all tran#portation by water,” and Paragraph 12 alleges that Defendants
have “imposed unreasonable classifications, rules and practices on shippers in the Guam trade.”
Both of tﬁese actions are alleged to have resulted “in unreasonable preferences to certain shippers
and commodities and unreasonable discrimination and prejudice against other shippers and
commodities.” The cbmplaint does not indicate which of Defendants’ rates, classifications, rules
and practices have been discriminatory, and it gives no clue as to the nature of the alleged
discrimination. Nor does the complaint explain how GovGuam can purport to-represent and seek
reparations for all shippers in the Guam trade if the assailed rates result in preferences to some of

* them. Answers to these questions are not needed, however, because it is clear that there is no
legal basis for the charges. As the Board noted in Carolina Traffic Services of Gastonia, Inc, —
Petition for Declaratory Order, STB No. 41689, 1996 STB LEXIS 189 at *10 (served June 7,
1996), the ICCTA specifically and deliberately repealed the antidiscrimination provisions of the
ICA except as 1o rail carriers.

Former 49 U.S.C. § 10741(b) provided g;:nerally that 'corr;mon carriers subject to ICC
Jurisdiction “may not subject a person, place, port, or type of traffic to unreasonable

~ discrimination.” Critics of this provision argued that, in markets where competition existed,

rules against “discrimination” tended to equalize rates and reduce competition between carriers.

Thus both the ICC and DOT recommended repeal of this rule as to railroads and that the rates of
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motor carriers be deregulated altogether.# Despite this, S. 1396 contained a provision, Section
321, that would have continued this provision and kept it applicable to all carriers subject to rate
regulation. H.R. 2539, contained a provision, § 10541, that also would have retained the
prohibitions of § 10741 but only as to rail carriers. The Conference Committee bill adopted the
language of the House bill instead of the Senate bill on this provision. See H.R. Rep. 104-422 at
176 and 49 U.S.C. § 10741.

In short, the ICCTA deliberately repealed the a.ntidiscrimination provisions of the ICA
for all carriers other than rail carriers and thus eliminated any legal basis for the discrimination
allegations in GovGuam'’s complaint.

C. The Two-Year Limitations Period for Damages in § 14705 Governs This

Action, Requiring Dismissal of the Complaint Insofar As It Concerns
Shipments Prior to September 10, 1996.

Section 14705 is the general provision én “Limitation on actions by and against carriers”
that is applicable to all Part B carriers (motor carriers, water carriers, brokers, and freight
forwarders). With respect to actions against carriers for unlawfﬁl actions, the provision sets out

two potentially applicable limitations periods for complaints to the Board: (1) three years under

% The 1994 ICC Study stated at pp. 30-31: “The rate antidiscrimination provisions have lost any
practical utility, since in most cases one of the exceptions to the prohibition applies. . . .
Moreover, collective, equalized ratemaking is a relic of the past, replaced by highly
individualized pricing of rail services to individual shippers.” Similarly, the 1995 DOT Report
stated at p. 62: “This provision is a holdover from the pre-Staggers Act era when rate
equalization was the norm, and carriers practiced collective ratemaking. It is an anachronism
that runs contrary to the Staggers Act’s emphasis on flexible and competitive ratemaking. It
should be repealed.”
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b. to the extent it concerns each of the 554 individual rates of Defendant APL
identified in Part III of the Argument (and the revenues resulting from each such rate), for the

reasons set forth in Part III of the Argument.

Respectfully submitted,

R IAY

C. Jondthan Benner Richard A. Allen
Leopard L. Fleisig Andrew R. Plump
ert Seamans Cherin & Mellott, LLC Zuckert, Scoutt & Rasenberger, L.L.P.

1250 24th Street, N.W. 888 Seventeenth Street, N.W.
Suite 700 Suite 600 .
Washington, D.C. 20037 Washington, D.C. 20006
(202) 659-6600 ) (202) 298-8660

Company. Inc.

Vol Sl

Robert T. Basseches

David B. Cook

John Townsend Rich

Eric C. Jeffrey

Shea & Gardner

1800 Massachusetts Avenue, N.W.
Washington, D.C. 20036

(202) 828-2000 .

Counsel for American President Lines, February 16, 1999
Lid. ]




PAGE

INTENTIONALLY

BLANK



ATTACHMENT NUMBER 3.



UNITED STATES OF AMERICA
DEPARTMENT OF TRANSPORTATION
Before The
SURFACE TRANSPORTATION BOARD

)
TERRITORY OF GUAM )
)
Complainant )
)
v. ) Docket No. WCC-101
)
SEA-LAND SERVICE, INC. )
AMERICAN PRESIDENT LINES, INC. )
And )
MATSON NAVIGATION COMPANY, )
INC. )
)
)
Defendants )
ANSWER IN OPPOSITION
Roger A. Berliner, Esq.
Peter G. Hirst, Esq.
MaryEva Candon, Esq.
Brady & Berliner
A Professional Corporation
1225 19" Street NW
Washington, D.C. 20036
(202) 955-6067
On Behalf of the
Government of Guam
April 1, 1999



TABLE OF CONTENTS

INTRODUCTION & SUMMARY . ... ... 1
BACKGROUND . ... 5
A The Domestic Offshore Trades Are a Unique Facet of the Board’s Jurisdiction . . 5
B. The Guam Trade is Unique Within the Domestic Offshore Trades. ........... 7
C. The Only Serious Examination of the Rates Charged by Ocean Carriers Serving
Guam Concluded Their Rates Were Unreasonable ...................... 10
ARGUMENT . . . 12
L GOVGUAM’S COMPLAINT STATES A VALID CLAIM UNDER THE ICC
TERMINATION ACT . . ... et 12
A The Language, Structure, and Legislative History of ICCTA Are Consistent
with GovGuam’s Challenge to Defendants’ Rates In Their Entirety ......... 13
1. The Plain Language of the Statute Expressly Authorizes GovGuam’s
Challenge to Defendants’ Entire Rate Structure . . . . . . e 13
2. The Express Authorization to GovGuam to Act on Behalf of the
Shipping Public Supports GovGuam’s Challenge To the Defendants’
Entire Rate Structure. ...................... ... .......... 16
3. GovGuam is Entitled, As a Matter of Law, To Challenge Defendants’

Entire Rate Structure on the Basis of Defendants’ “Overall Rates and
Revenues” In Light of ICCTA’s Reliance Upon The Legacy of the

Shipping Actsandthe FMC . ....... ... .. ... ................ 18
a. In Accordance with the Precedent Established by this Board,
GovGuam May Use Any Reasonable Methodology to Pursue
ItsComplaint. . .............. . ... ... ... ............ 19
b. A Rate of Return Analysis is the Traditional Method of
Evaluating Carrier Rates in the Domestic Offshore Trades . . . . . 20
c. The Legislative History of ICCTA, and the Rules of Statutory

Construction, Compel the Conclusion that GovGuam is Entitled,
As A Matter of Law, To Challenge Defendants’ Entire Rate
Structure on the Basis of Defendants’ Excessive Overall

Revenues . . ........... ... .. ..., 24



i) The Legislative History of ICCTA Specifically
Recognized the then Current Regulatory Scheme of the
FMC . 24
ii.)  The Rules of Statutory Construction Require the Board
to Invoke the FMC’s History of Regulating the Domestic
Offshore Trades. .............................. 26
iii.)  Defendants are Unable to Point to Any Provision of the
Statute or Cognizable Legislative History that Specifically
Indicates that Congress Intended to Preclude the
Traditional Rate Making Approach to the Domestic

Offshore Trades .. ............................. 28
a. Defendants’ Reliance On DOT’s Testimony and
Reports is Misplaced as is their disregard of the
significance of the ICC
Report Recommending FMC Regulation . .. ... 30

b. Defendants’ Reliance Upon Generalized Statements
Regarding Deregulation is Similarly Misplaced. . 33

iv.)  Contrary to Defendants’ Arguments, the ICC Itself
Conducted General Revenue Analysis When the
Situation Warranted It .. .. ...................... 35

B. Congressional Adoption of a Zone of Reasonableness Offers No Support
for the Proposition that GovGuam is Barred From a Challenge to Defendants’

Base Rates on the Basis of the Defendants’ Aggregate Revenues ........... 39
1. The Legislative History Specifically and Explicitly Authorizes
Challenges To Defendants’ BaseRates ... .................. ... . 40
a. Defendants’ Desperate Attempt to Prevent the Board from

Taking into Account the Controlling Legislative History is

Contrary to the Mandate of the United States Supreme Court. . 42
b. The Defendants’ Interpretation of the ZOR’s “Plain Terms”

Renders the Statute Either Retroactive or Ambiguous in Its

Application . ....... ... ... ... .. 44

2. Defendants’ Interpretation of the ZOR Would Improperly Eviscerate
the Difference Between Lawful and Legal Rates. . .. ............... 47
3. The STB Should Reject Defendants’ Construction Which Implies
Congress Intended to Give a Grant of General Amnesty to Defendants’
BaseRates ....... ... ... .. ... 49

Si-

—




4. The Defendant’s Interpretation of the ZOR Must Be Rejected, and

GovGuam’s Interpretation Adopted. . .......... ... ... ... .. . .. 50
C. ICCTA is a Remedial Statute, and Its Provisions Must be Given a Liberal
Construction . . . . ... ... ... 52
iL. GOVGUAM HAS ALLEGED A VALID CHALLENGE TO DEFENDANTS’ PORT-
TO-PORT, JOINT, AND THROUGH RATES UNDERICCTA ................. 54
IIL GOVGUAM'S CLAIM UNDER ICCTA IS SUBJECT TO A THREE YEAR
STATUTE OF LIMITATIONSPERIOD .................................. 58
A. The Plain Language of Section 14705(b) Provides for a Three Year Statute of
Limitationsin ThisCase. ........................... e 58
B. Courts and Agencies are Bound to Give Effect to the Literal Meaning of a
Statute Absent “a Clearly Expressed Legislative Intention to the Contrary.” ... 59
C. The Fact that Section 14705(b) has a Heading of “Overcharges” is Not
Dispositive or Even Instructive Because it is Merely a Heading Which
Cannot Limit What the Text MakesPlain. . . ........................... 60
D. Defendants’ Proposed Interpretation of the Statute of Limitations Disregards
the Rules of Statutory Construction and Requires the Board to Alter a
Substantive Provision of the Statute. . . .. ..................... ... ..... 61
E. GovGuam’s Application of the Statute Gives Effect to All Three Provisions
and is Based Upon the Language Used by the Legislature . . .. ............. 63
IV.  GOVGUAM IS ENTITLED TO CHALLENGE DEFENDANTS’ RATES,
CLASSIFICATIONS, RULES AND PRACTICES AS DISCRIMINATORY AND
THEREFORE UNREASONABLE BASED ON THE LANGUAGE OF SECTION
13700(A). < .o o vt e 64
CONCLUSION . ... . e B . 64

-ii-




-64-
IV. GOVGUAM IS ENTITLED TO CHALLENGE DEFENDANTS’ RATES,
CLASSIFICATIONS, RULES AND PRACTICES AS DISCRIMINATORY
AND THEREFORE UNREASONABLE BASED ON THE LANGUAGE OF
SECTION 13701(a).

While the specific anti-discrimination provision for motor carriers under the ICA was not
included in ICCTA, a claim that rates, classifications, rules and practices are discriminatory and
therefore unreasonable is clearly embraced by the language of § 13701(a). In fact, the language
of paragraphs 12 and 13 of GovGuam’s Complaint specifically challenges the reasonableness of
Defendants’ classifications, rules and practices and therefore states a claim under § 13701(a).

Section 13701(a) provides that a “rate, classification, rule or practice related to ‘
transportation or service provided by a carrier . . . must be reasonable.” The word “reasonable”
embraces a prohibition against discrimination by its definition. Discrimination means prejudicial
treatment:* in order to be reasonable, rates classifications, rules and practices would have to be
based on reason, not prejudices. Accordingly, Defendants’ contention that a claim for
discrimination under ICCTA no longer exists is too narrow a construction of the statute. An
unreasonable practice could easily be a product of or result in discrimination. Nonetheless, as
previously stated GovGuam’s Complaint specifically challenges the reasonableness of Defendants’
 classifications, rules and practices and therefore states a claim under § 13701(a).
CONCLUSION

For the foregoing reasons, Defendants’ Motion to Dismiss should be denied in its entirety

as follows:

1. The Motion to Dismiss should be denied for the reason that GovGuam’s complaint

 Webster’s New Collegiate Dictionary 324 (1980).
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states a valid claim under ICCTA, as set forth in Part I of the Argument;
Defendants’ Motion to Dismiss should also be denied for the reason that
GovGuam has alleged a valid challenge to Defendants’ port-to-port, joint and
through rates under ICCTA, as set forth in Part II of the Argument;

Defendants’ Motion to Dismiss should further be denied for the reason that
GovGuam’s claim is subject to a three year statute of limitations period which
encompasses a valid challenge to all three Defendants’ rates, as set forth in Part III
of the Argument; and,

Finally, Defendants’ Motion to Dismiss should be denied for the reason that
GovGuam is entitled to challenge Defendants’ rates, classifications, rules and

practices as discriminatory, and therefore unreasonable, as set forth in Part IV of

Resp ljf gubmitted,
J

Roger A. Berliner
Peter G. Hirst
MaryEva Candon
Brady & Berliner
A Professional Corporation
1225 Nineteenth Street, N.-W_, Suite 800
Washington, D.C. 20036
(202) 955-6067

Attorney for the Government
of the Territory Guam

the Argument.




PAGE

INTENTIONALLY

BLANK



ATTACHMENT NUMBER 4




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27.

28

7 FILED

RONALD BECK, CA Bar No. 81555

MICHEL F. MILLS, CA Bar No. 193002 _ ]
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A Professional Corporation .
300 East San Antonio Drive CLERK U.S. DISTRICT COURT
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(562) 426-6155 / Fax (562) 490-9823 I

RY:

Attorneys for Plaintiff

DHX, Inc.
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA "
DHX, INC., case no.. 02- 6749 L)
Plaintiff, o
COMPLAINT FOR DAMAGES AND
v. INJUNCTIVE RELIEF AND DEMAND

CSX LINES, LLC and CSX LINES
OF HAWAII, LLC and DOES 1
through 100, Inclusive,

)
)
)
;
; FOR JURY TRIAL
)
;
Defendants. ;

COMES NOW, Plaintiff DHX, Inc., by and through its

counsel and alleges as follows:

PARTIES

‘1. Plaintiff DHX, Inc. is a corporation organized and
existing under the lawsvof the state of C&lifornia with its
principal.place of business located at 19201 S. Susana Road,
Rancho Dominguei, California 90221.
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2. Plaintiff conducts business as a domestic freight
forwarder more commonly known as a non-vessel operating
ocean common carrier.

3. Plaintiff further engages in motor transportation
servicé, warehousing and cross-dock freight services, cargo
consolidation services, and freight brokeragé.

4. Plaintiff conducts such aforementioned services in
the domestic and international trades of the United States.

5. Defendant CSX, Lines, LLC is a limited liability
cdrporation organized and existing under the laws of the
State of Delaware. -

6. Defendant CSX Lines, LLC maintains its corporate

headquarters at 2101 Rexford Road, Charlotte, North Carolina

28221.

7. Defendant CSX Lines, LLC may be found in and

conducts business within the Central District of California

‘and does maintain corporate offices at 5000 East Spring

Street, Long Beach, California 20815.
- 8. Deféndant CsX, Lines of Hawaii, LLC is a business

entity of unknown composition. o |

, - 9. - Plaintiff is informed and believes, and based

thereon alleges, defendant CSX Lines 6f Hawaii; LLC

maintains its corporate headquarters at 4100 Alpha Road,

Suite 700, Dallas, Texas 75244. Plaintiff is informed and

'believes, and thereon alleges, that in committing the acts

allegedvherein, each and every defendant was the managing

agent, agent, representative and/or employee of each and

-every other Defendants and was working within the course and

-2-
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scope of said agency,'representation and/or employment wiph
the knowledge, cohsent, ratification and authorization of
each and every remaining defendant and its directors,
officers and/or managing agent.

10. All of the Defendants were acting together and in
concert, entering into agreements with each other, and
working as the principal, agent, employee of the other
remaining Defendants and that each Defendant was aware of
the acts of the others and consented to and ratified such.
acts. |

| 11. Plaintiff is further informed and believes, and
based thereon alleges, that a unity of interest in ownership
e#isted between CSX Lines, LLC and CSX Lines of Hawaii, LLC
such that ‘any individuality and separateness that
purportedly existed ceased and each Defendant became the
alter ego of the others. Defendant CSX Lines of Hawaii,
LLC, upon information and belief, is and represents itself
as an alternative name and corporation under which CSX
Lines, LLC conducts business. By and through this unity
each Defendant asserted control over the other. Defendants
conductéd business jointly as co-owners, joint venturers or
partners, and they have shared and inter-mingled joint
management and capital and have dealt with Plaintiff
jointly. Defendants share the same managers and officers,
forms, offices, emplo?ees,bpolicy and procedure ﬁanuals, and
operating manuals. '
/177
/77
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Jurisdiction and Venue

12. This Court has jurisdiction pursuant to the
provisions of Sections 1331 and 1333 of Title 28 United
States Code (2001 Supp.).

13. Venue is proper in this Court pursuant to
28 U.s.C. §1391(c) in that defendants may be found ih and
regularly conduct business within the Central District of
California.

14. Defendant CSX Lines, LLC conducts business as a
common carrier by water upon the high seas and the instant
complaint does involve maritime contracts for ocean freight
charges and as such is within the Admiralty jurisdiction of
this Court. |

15. Defendant CSX Lines, LLC as a common carrier is
subject to all duties of a common carrier and is subject to
the principles of federal common law and therefor this Court
has jurisdiction pursuant to 28 u.s.c. §1331 as involving
claims arising under the laws of the United States.

B I.
COMMON LAW PRICE DISCRIMINATION

16. The averments of paragraphs 1 through 15 are
-incorporated herein as if set forth in full.

'17. Defendant CSX Lines, LLC provides an ocean carrier

transportation service in the United Stated domestic
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offshore and noncontiguous trades between pqints in the
United Stated, Hawaii and Guam.

18. Defendant CSX Lines, LLC began its transportation
on or about January 25, 2000 and has conducted such
transportation services from that date to the present.

19. Defendant CSX Lines, LLC and a second ocean common
carrier, Matson Navigation Company, inc., provide the only
vessel ocean Carrier transportation services between the
west coast of the United States and the State of Hawaii.

20. Defendant CSX Lines, LLC and a second ocean common
carrier, Matson Navigation Company, Inc., provide the only
vessel ocean carrier transportation services between the -
west coast of‘the United States and the Territory of Guam.

21. Defendant CSX Lines, LLC and a second ocean common
carrier, Matson Navigation Compahy, Inc., proVide the only
vessel ocean carrier transportation services between the
State of Hawaii and the Territory of Guam.

22. Defendant CSX Lines, LLC and Matson Navigation
Company, Inc. announced the joint usage of ocean vessels
between’the port of Los Angeles and the port of Honolulu,
Hawaii on or about July 21, 2001 and, upon information:and -
belief, both before and after July 21, 2001 they‘regularly
transported each other’s cargoes on their ships between
points in the United States and Hawaii and the Territory of
Guam. ’

23. Plaintiff DHX, Inc., is a customer and regular

shipper in relation to Defendant CSX Lines, LLC and, at all

times material to this Complaint, has utilized the

_5-




transportation services of CSX Lines, LLC between points or

a—

pdrts in the continental United States, on the one hand, and
on the other points and ports in the State of Hawaii,
Territory of Guam and between the State of Hawaii and the
Territory of Guam.

24. Plaintiff, at various times and places, including
at the offices in Rancho Dominguez, California, has

requested that CSX Lines, LLC provide plaintiff with service

© ® N O A W N

rates and prices based upon volumes of cargoes tendered

py
o

which are more commonly known as time volume and rates,

—
—

service contract rates, and multiple container rates and

s
N

pricing.

25. Defendant CSX Lines, LLC through its agents and

-
w

employees at these meetings has declined to provide

—~:
B

plaintiff such rates and pricing further representing that

-t ek
o o

defendant does not engage in volume pricing nor provide

-
~

shippérs rates and prices that are based upon the volumes of

-—
[0 ]

‘cargoes tendered to defendant for shipment in the above

-
[{o]

identified United States domestic offshore and noncontiguous

ocean trades between the continental United States, Hawaii

’

NN

and the Territory of Guam.

26. That, in September 1998, the Government of the

NN
w N

‘Territory of Guam filed a complaint with the United States

N
H

Department of Transportation, Surface Transportation Board,

N
(6]

which alleged that Sea-Land Service, Inc. and Matson

N
(o]

NaVigatiQnVCompany, Inc. as well as American President

N
~ -

Lihes, Ltd. had engaged in charging excessive rates on

/77 |
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cargoes transported between the continental United States
and the Territory of Guam.

27. That, on April 23, 2002, defendant CSX Lines, L1IC
submitted to the Surface Transportation Board, in
conjunction with Matson Navigation Company, the sworn
affidavits of Mr. PetervP. Wilson and Mr. Daniel Downes,
true and correct copies of which are incorporatéd herein by
this reference as Exhibit 1.

28. The sworn affidavits of Mr. Wilson and Mr. Downes
were filed with the Surface Transportation Board and they
disclose that defendant CSX Lines, LLC does in fact offer
and does provide shippers with rates and prices based upon
volumes of cargoes tendered to defendant as well as to
Matson Navigation Company, Inc.

29. That the sworn affidavit of Mr. Downes further

discloses the fact that Matson Navigatibn Company, Inc. and

CSX Lines, LLC have a service agreement between Long Beach,

California and Honolulu, Hawaii. .

30. That, upon information and belief, defendant CSX

Lines, LLC from at least January 25, 2000 to the date of

this Comblaint, has engagéd in numerous instances of volume
pricing contracts and time volume rate agreemenﬁs with the
other shippers that tender cargoes to CSX Lines, LLC for
ocean transportation between the continental United States
on the one hand, and on the other the State of Hawaii and
Territory of Guam. _ |
31. That, upon information and belief, plaintiff DHX

ships the same or similar cargoes as and at vblumes.equal to

7-
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or higher than, the cargoés and volumes tendered to
defendant CSX Lines, LLC by these other shippers. A
representative list of these other shippers is attached
hereto and identified as Exhibit No. 2.

32. That defendant CSX Lines, LLC has continuously
represented to plaintiff that it will not offer nor provide
to plaintiff the same rates and prices that defendant offers
and provides to what defendant identified as “proprietary
shippers” in the domestic offshore and noncontigous trades
between the United States, on the.one hand, and on the
other, Hawaii and the Territory of Guam and between the
State of Hawaii and the Territory of Guam. 

33. That defendant CSX Lines, LLC, as a common

carrier, is subject to a federal common law duty which

‘obligates and requires it to treat all shipping customers

equally pursuant to the ruling and holding of the United

States Supreme Court and Western Union Teleqraph Company v.

lcall Publishing Company, 181 U.S. 92 (1901).

34. That defendant, CSX Lines, LLC, knowingly,
inténtiqnally and willfully violated and breached its duty
of commoﬁ carriage to treat all similarly situated shipping
éustomers equally and as a direct and.proximate result,

plaintiff has been made to pay rates and charges for ocean

' transportation services that are substantially greater than

the rates and charges that defendant has assessed and

'collected from other similarly situated shipping customers.

35. That, as an example of its discrimination,

defendant CSX Lines, LLC, at times material to this

-8-
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Complaint, has- offered and provided transportation services
to shippers such as CostCo and Procter & Gamble Co. at rates
and pricing less than those rates and charges assessed and
paid by plaintiff.

36. That plaintiff, as a direct and proximate result
of defendant CSX Lines, LLC’s discriminatory and predatory
conduct has been injured and damaged in the amount of
approximately six million dollars ($7,000,000.00) from

January 25, 2000 to the present.

II.
PUNITIVE DAMAGES

37. The averments of paragraph 1 through 36 are
incorporated herein as if set forth in full.

38. That the actions of defendant CSX Lines, LLC are
knowingly and intentionally contrary to law and industry
practice in other domestic offshore and noncontiguous trades
and are being engaged in by defendant with the purpoée of -
exéludigg and reducing competition for ocean tranéportation
services in the United States domestic offshore and
noncontiguous ocean trades between the continéntal United
States on the one hand, and on the other, the State of "
Hawaii and the Territory of Guam.

39. Defendant’s conduct is and remain oppressive,

willful and malicious and for the purpose of damaging

plaintiff’s lawful business and plaintiff is therefor,

/17
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entitled to exemplary or punitive damages in an additional

amount of twenty five million dollars ($25,000,000.00).

III.
INJUNCTIVE RELIEF

40. The averments of paragraph 1 through 39 are
incorporated herein as if set forth in full.

41. That, upon information and belief, defendant has
in the past and will continue in the future, its policy of
rate and price discrimination against plaintiff and that
injunctive relief is necessary and appropriate to obtain
defendant’s conformance to law.

42. That defendant has a common carrier duty to treat
all similarly situated shippers fairly and equally and that

in furtherance of that duty, defendant may not, directly nor

‘indirectly, by any special rate, rebate, drawback, or other

device, charge, demand, collect, or receive from any person
or persons a greater or less compensation for any'service
rendereq, in the transportation of property, than defendant
charges; demands, collects, or receives from any other
person or persons for doing for hiﬁ/her or them a like or
contemporaneous service in the transportation of a like kind
of traffic under substantially similar circumstances and
conditions. ‘

43. That defendant’s common carrier duty includes the
requirement that defendant afford plaintiff the access to

17/
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the same rates and prices for defendant’s services as it
affords other shippers. '

44. That defendant has violated its common carrier
duty and will continue to fail to honor and adhere to the
duties of common carriage required under federal common law
and injunctive relief is therefor necessary and essential to
obtain defendant’s compliance with law.

45. Now therefore, plaintiff prays that the Court
enter an order directing defendant CSX Lines, LLC, CSX Lines
of Hawaii, LLC and other subsequently discloéed and
identified name or entity under which defendant may be
conduéting business, to adhere to the common carrier duties
states and contained in paragraphs 33 and 42 above and for
such other and further relief as the Court deems appropriate

to obtain and to maintain such compliance by defendant.
PRAYER

46. The averments of paragraph 1 through 45 are
incorporated herein as if set forth in full.

'47:' Plaintiff hereby prays that the Court enter an
order awarding plaintiff such damages as are to be
determined by the court after hearing on this matter, but in

a sum of not less than six million dollars ($7,000,000.00)

as compensatory damages; and the sum of twenty five million

dollars ($25,000,000.00) as punitive damages. The plaintiff
further prays for an Order preliminarily and permanently

enjoinifng the defendants as set forth in paragraph 45 above.

-11-
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The plaintiff finally prays for such other and further
relief as the Court deems just and appropriate in the

circumstances, including all costs and reasonable attorneys’

fees incurred by reason of this action.

DEMAND FOR JURY TRIAL

Plaintiff, on its own behalf hereby, demands a jury

trial on all claims so triable in this action.

Dated: August 28, 2002

N, e
A

“KRONALD BECK, ESQ
MICHEL F/ MILLS, ESQ., Members of
PERONA, ‘LANGER, BECK, LALLANDE

- & SERBIN

A Professional Corporation

Attorneys for Plaintiff DHX, Inc.

-12-
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VERIFIED STATEMENT OF PETER P. WILSON

My name is Peter P. Wilson. I am Genral Manager Pricing of Matson Navigation
Company, Inc. and have held that position since 1990. My respoasibilities include setting the
mmmmmmargomdwgmemﬁs,mptmm
gbvmmunmdusﬂnwghwbichMmon'sr;mmpubﬁM I have been employed by
Matson since 1969. lbegnnmywearwithu?moninthethepamnauasuegulm:th
Wmmmmﬁumm; Prior to my employment with Matson, [ was
ployedatthel’edenl’MaritimeComminioéﬁbml%Swlm. lhm;l.iAdepeein
History and & law degree.
The offshore domestic trade to Guam i highly competitive. The only aftemptbya
- m«mm;mmmmm;mmmm,mmwm
mde.whenAPLﬁledamﬂm’hmusc.SSa-Landdidnmfouow,fomingAPLw
withdraw the increase. mmmmimmmm@mm
| Section 407 of the Interstate Commerct Commission Termination Act of 1995 required
memmmomewmmml?gponmwmpcﬁﬁminthemnﬁm :
domestic maritime trades. InibRapoﬂtoijigrw.wmplctedianhoﬂm._dur'“
mmd;mxmmwwévmwmmmeus.mﬁmm
A Gmmmlm,mmmwmémn 1990 level, after adjusting for inflation. The
Wm@ummunm@mmymmmmmyuwu
fact thatthere is oo roquirement that UL.S.-built vessels be used to carry cargo to Guam from the
Us.mﬁﬂanduthucisinmeotbuoﬁhmezdomuﬁcm Since 1972, seven carriers have

entered the trade and five have exited.




Thcwriasinzheﬁuammdcmumémhexhothu'sminmmmin
competitive. mmmnméxmnwummwm .
mmempmmmw-f-uﬁwmmmmmmmm
mmﬁum«muxm&ews}wimM(mmcsxmqm
W-M&Mhl%.umm%mMS.MMmm
The vast majority of these tate actions have resulted in rate reductions. (Any increases were
often merely passing through increased drayage and other expenses fncucred by Matson to
perform the service.) For example, on September 21, 1996, Matson reduuced its rae for
refrigersted containers by $200 and reduced it rated for mixed groceries by $100 on 20-foot
eominmmd%onﬂmd45—footconuin;ss. Matson has continued to reduce rates over the
mmmﬁmmmmmmé&ummmwwmwmmm
" |o in response to rate reductions by CSX. As éxamples, Matson reduced its rate for beer from
S96b$9l.50per2000pom:dson8cpumbué8. 1996 and reduced its rave for non-alcobolic
beverages from $85 10 $30 per 2000 pounds on October 11, 1996. CSX matched the rate

Competition is 5o strong in the Guam tjade that Matson must maich anry rate reductions
uk;nvbycsx‘hmduwuﬁnwgo. smy,muwwmmmMm
_ukenbyM;nsonor!osethewuo. Mamﬂtiwgooﬁénmﬁommuniuhtheother

mmukmmMMmunmméumumﬁmuymummmu
m'csxmm;mmﬁﬂumiﬁmmmus.wofmmm
Guam. Mmonmmhedrthcnminiu‘ruiﬁ@. Other examples of Matson matching & rate
ch:rgedbyCSXincmdedxenufmmimalfeédmdvingunomeﬂmd.Oregom Matson added
pet food to the items included in its foodstuffs, all kinds rate in order to be competitive with




CSX. Similarly, Matson masched CSX's ratc and the items included in horticultral supplies.
Matson matched CSX's rate action on housebgld appliances in order to retain the business
Matson and CSX both have lowered the rate fr various commedities at differeat times and
mmxywmmmmmm&ﬁamwmm Matson matched 8 CSX
mformhcq"ﬂmimumwbhshedammb:mbqwmcsxm
matched. Mmsonpubhshedpmmm&ommalhanomformnwdmsmdmm
supplies, including foodstuffs, thnweremmhedbycsx. CSXa!somncbede s rate for
phsncpxpe,whﬂeMatsonmhedCSX'smeﬁxultmhpudm |

Masonpubnsmmmfrsmmc:gmwe,mﬁuuzmsmd'u,whuueau
with the Surfice Transportation Board (STB), and two exempt circulars, Circular Nos. 7800 and
7600. In September, l”ﬁ;usmmduﬁjh'swnniuedznmmmoditﬁwm&md
mmmcimlmmmimzssupufmmm&:yim The rates that Matson
mumwiyayurgomcmmmg;mouay. In September 1996, those ratcs ranged
from $1,655 for moving a 40-foot container of for printing paper westbound to $14,000 for
moving a conainer of PCB waste castbound;

Many factors determine where withis that range the rat for a partcular commodity will
fall Onegbviomfamisundemndmﬁ{emmuﬁm Another is the rates and services
offered by ather cariers in the trade for the sams ox similar commadiies. Other factors include
thecoaofptovidingd!e'servieés.dlevohnn;ofcargomwﬁchéusme:'smcmnmitmdthe
valueoftbccommodxty Mauongmuyéhugumotetowryvduablecomodma.mn :
- fumiture or machinery, ﬁnnttdoutoarryiowervalmcommodmes,suchasmnmdfeedot

rice. All of these fnctm-svuyglutlyﬁomcommodnytocommdxty.md many of them can
change quickly over relatively short pcnods:of time. For example, demand for different services




ot commodities has fluctuated remendously ith changes in tourism, U.S. military operations
and geaeral economic conditions. Since 1996, demand bas generally declined, which has been
nﬂmammsmnymmdmmmi‘mmmmmm
Mmdnoﬁauvuietyofmodsofséwice,ﬁommlmivdymwﬁage(eonnim
VyadmmyuduCY—CYfashnﬂ)qmmddmominvolvmgvmelmdamor
mouoﬂ:crmoduofmpomnon.anhlsnﬂamklnmgmemoddm.mn
mmemdameom&a@nmemmm”hmfoumunemmduy.
Wcmummbmmepﬂmmmummgmmemm
myﬁxlmMmymmmpufaﬂipd;amd&ommeirmhommmemminﬂ
yand be included as part of the through rate. ;;nthatuse.thacisnovlongaarecogninbleCY-
CY charge bu, instead, the participating carrjers each receive a division of the through rate.
Asnmedeuii«,mwhmofmo;mwhiehammmmitisdwhumm
in the raie setting process. Large shippers use their large volume of cargo to negotiste lower
ficight rates. A customer may commit busingss to Matson in order to receive a lower rate. Large
vohmeshippﬁﬁwbohawmdvedﬁmblfeﬁsbasedonawhmceomimimlude
Macy’s (department store merchandise), Mofrico (vebicles), Beasca-Do-It-Best (building
materials), Xerox (duplicating machines), Ross (department store merchandise) and Dewitt
(pachnsnmmﬂ). csxhasansobeeum;sﬁninsecmingmeugoormemm_
Matsonlosnhcl’nymsmwcsxust%ymandnlaolosnhevastmjotityofdlemo
shipped by Cost U Less. CSXcmiesaﬂth:d;Pmcta&Gamblzshiprnentstuam.
" Matson frequently offers project rates o shippers who supply goods to  particular
'Fﬁject.basingthcmconmesizeofthcprdjéctandtthmjectedmmber_ofconninmthatwiu

be offered for transport. Thisisahighlyco&pﬁtivnspectotthc&mtnde. Examples of




projects foc which Matson bas offeed special rates includs the Anderson Air Force Base
Wmmmmumjmt}eMnmsmsmmumum
Project, the Army National Guard Armory PréhjectandtheAmyRmvehoject. Matson lost
the Tycom Project after CSX undercut the rates that Matson had negotiated.
Mm«.mﬁn&ugﬁxﬁrwvﬁnmoﬁmo&amwmm&m&d

mowumﬂmhsmbewm&cﬁuzhtfomaduhaﬂenbﬂnywmmdmh
vmouswmmodiua&nhemvsﬁomh:jsowncuﬁom Shippers of over-dimensional |
mgomﬂyckﬁ)uuducedmemduaqmmﬂhﬂoumbuspeaﬁcmof .-
qmmmnmummampmmlmmm |

_ ‘I'hemmsofthemstomercanaﬂ'eetfnnndemonchngu. l-‘ormmple.d:eU.S.
nepumofnefemplmumwmonm The U.S. Postal Service requires carriers to
submit blind bids for cargo. l
mmyaimofapaim.lh.mfemmcmmxmumm
mmineudsdnguleleveléhndnlymuu%pmposdgmﬂmm.

|
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VERIFICATION
I, Pater P. Wilscn, verify pmltyofpujury,thuhhagoiumil
true and comer. | firther certifytut Loz l}iﬁdgam«imuﬂemm
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Peter P. Wilson
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VERIFIED sursm.ffr OF DANTEL DOWNES

My name is Daniel Downes. ImanglayedumeDuwmome;brcsx
LINES, LLC's (“CSX") Hawaii - GuamSa'vu‘ve.
. } |

' OPEMITDML INFORMATION, SCHEDULING AND ROTATION OF
VESSELS IN THE BAWAII/GUAM SERVICE.

csxmﬁvemuiuiuwi«iﬁmmmmumoum The five vessels

- mmmm,mﬁmmmgdedwedmm&mmmn
_ opcaﬂm(ﬁxdweeklyMwi&dhq’nﬁlhpMmeaySmd&ymd
Oskland every Wednesday. TP1 mmdmmmmm(mmbm
 Sunday). vmmmm&'ﬁmi;gwmmhcmmmw.
mmumwmommmuum}mmmmmmmrm
Cargo Joaded in the United States foc ports beyond Guam in Asia is trmsported by Macrsk-Ses-
Land Lines and not by CSX. For exampls, th¢ M/V CSX RELIANCE, voyage RG127W is

| scheduled to depart from Tacoma on June 23, mdommulmézs,zoo;' The vesscl
fisiched\dydwmiwinnomhhmlm3opdiﬁ6\mmluly9,m The M/V CSX
RELIANCE is schoduled to depart from Guan on July 10 and will arrive in Hoag Kong 0o
July 13, 2002. The vessel will proceed to inng, Taiwan ou July 15, 2002 and is schedaled
o return to Tacoma on July 26, 2002 'i, ‘
mwmwucma-wmms«vmrcmmwu

s fixed weekly schedule with sailings MW(WWWM”MWMW




Saturdsy. memmiﬁﬁoﬂﬂ%ﬂ“MWMﬂywhmcmdm&r

Guam is unloaded and relayed to TP! string Viessels for delivery o Guam and Saipan. The CHX
vessel then returns to Oskland. For example, the M/V CSX Navigator voyage 1678 is scheduled
todepmﬁomOakhndonJme 12, mdLonnguchonJunelS Cargo destined for Guam will

bemloadedﬁmthevuselnponm:mvdqﬂmmhonlmn 2001. Subsequcndy.!be
GmwgpwiﬂbebadcduponﬁeWVGi(RﬂlANCE.wylnemu?W,andmkm
schedule set out above. Aﬁerunloadin;allu*arsomﬂonamm,meWVCSXNmymwdl
Mmywpdaund&omﬂlvmmemrlindelmleom
M&maﬂy,CSXWwﬁquwaSXmmw&wm
Beach to Guam. mmmmdmmﬁmmgmmwwudaymm
the mid-week express ("MWX") services. Cargo destined for Guam and Saipan is unloaded in
Homlululudrelayedmthethulm-bomJTPl vessel. CSX neither owns nor operates these
vessels. A typical shipmeat from Long BeacH is loaded in Long Beach an Wednesday and
arrives in Guam 13 days later. Far‘ex;mple,é!SchpbdedonmeWVEVA.wytse
EUI71S will depart from Long Beach on Jund 26 and arrive in Honolulu on June 30, 2002. I
iwillthmberehyedtoGumontthVCS)%REUANCE.voyueRGlﬂW,andmiveon
July9,2002. 4 | .
.h‘véﬁﬁmmw&wﬁitlhmnhdbdwmimgmd
operational and ownership circumstances. m;ﬁmlmmxmmcmmmum
| the maintand 1 Guam without relay. c@mximxy.mwmcmmmoqu
Ioaded and unloaded ouce fium the vessel. This i the cargo equivalent of a direct Sight.
However, due to the nature ofiuwnédchmumﬁmmpwimumk.su-w

! CSX also accepts intermodal cacgo from CSX ral .mmmum These poinis
RMEMN'-erJMVmc.M g0, [llinofs; Meophis, Tennesses; New Oclesns.

~
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Lines™). CSX is only involved in the ion of cargo to Guam, Saipan, Tinian
Rots. Auwpwmﬂlmmdms.dwnﬁmewdby
for the account and expense of Maersk Linest CSX does not transport cargo beyond Guam
cept for cargo that is transshipped by barge from Guam to Saipan, Tinian, sod Rot..

Cargo moving to Guam on the CHX swing is subject o unloading and relay in Houolulu,
i k&é@@wofwn;plmal hubs in Atlanta, Chicago, or Charlotte: The
Wmcm(sﬁnz'ﬁipnwhhmeqfnﬂﬁHdmgomWsmm

ith Matson to Hawsii, for the account of CSX. CSX is not involved in any long rerm chartering
vessel sharing agreemeas with Maersk Lines for vessels sailing between the mainland and
waii and back on this string. However, once CHX-string cargo is relayed 1o a TP suing
for an cariage to Guam, that cargo is commingled with cargo moving subject to the

i mwmnmumhcs%(':mmmmmmmm.
Cargo moving on the MWX is loaded otito & vessel on the mainland that is neither

nor operated by CSX. Consequently, thejeconomic factors inherent in the first leg of the
'yugemlhoulypinnyﬂunndinndmplcﬂo charrering agreement. However, cargo destined
move beyond Hawaii for Guam is subject to hymaﬂlmﬁgvusducsrsmminalin

veuelsthaurembjmwawide amay of ional and ownership scenarios.

 Lastly, and s indicated sbave, CSX, nof unlike most othes cariers in the domestic and

| .M&ﬂ.ﬁnﬁmuwmsi&nd&omapw_,ply‘pon-to-poﬂmewn!'ullyintesmed
poiat-to-peiat service. CSX aceepts|container loads of cargo for Giam as many |

mpﬂinuinmvnimdSm. An indidation of the compreensive narure of CSX's

pouitinns; Houswon, Texss;, sad St. Louis, Missowi.
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TARIFF AND PRICING INFORMATION

As with any trade, the CSX aiff governing shipments foes the United Staes to Guam
 oatains a wide array of commodities. CSX dofs, in fact, transport a diverse cargo mix to Guam.
typical vessel will include containers of canned goods (including meats, fruits, and vegetable),
foods, beverages (soda, ber, and frui jujce), automobiles snd Spost Uility Vebicles,
appliances, dry goods, building and constructioh material and household good and personal
effecs. Given the shultitude of U.S.-origin poifits for cargo moving to Guuam each active item in
"theCSXnﬁﬁ'islmdymmuiuseof for each commodity depending upon the joad
point. For example, CSX maintains & port container rate for canned goods as well as

numerous point-to port rates for contsiner loads of canned goods original in, for example,
Chicagn, Seattle, Kansas City, Okishoma City] snd Cincimati. Similarly, CSX maintains &
mﬂMomemwﬂmberm&mwmdmwm
mam«mwmmuuwn;mumymuuwammwm
.Giviﬁ‘thcevu-chmmimambdlll stions, changing rail, and local truck rates, and
mmmwmmmm ier is subject (inconsistent demand, seasonal
ﬂwmmmwpwlmmdmmicdrwnndwm)hm&e-mﬂ%
‘consistently changing and evolving. h.ﬁa}umcynmmmuuﬁmm
m&eompeumnmmzmde,andmdmdsfotwwe.hze-whmemgouffumgsm
mmu:chmaamm 5
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SHIPPERS FOR WHICH CSX LINES,! LLC HAS PROVIDED RATES
AND SERVICES AT LEVELS LOWER [HAN WHAT HAS BEEN PAID

BY COMPLAINANT,
This is a representative list| only.

Sam's Warehouse Stores
Costco ,
Fleming Foods

Eagle Hardware -

Hunt Wesson

Proctor & Gamble
Oreintal Supermarket
Kellogs

Ocean Spray Products
Wal-Mart

Neiman ‘Marcus

K-Mart .

Lipton Foods

Honlulu Freight Service
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1 {ERICH P. WISE/State Bar No, 63219
, JALEX H. CHERIN/State Bar No. 182087
FLYNN, DELICH & WISE

3 1One World Trade Center, Suite 1800

4 |Long Beach, California 90831-1800

. | Telephone: (562) 435-2626

5 JFacsimile: (562) 437-7555

_6 Attorneys for Defendant

7 JCSXLINESLLC

. UNITED STATES DISTRICT COURT |
o CENTRAL DISTRICT OF CALIFORNIA

. 10 ' '
fuw 3 |
%%szg 12} DHX, INC.,, ) CASENO.: CV 02-6740 RJK (MANXx)
TE3sd 13 L ) ' .
a8 E! it Plaintiff, ) DEFENDANT CSX LINES LLC’S
g‘il 14 ) NOTICE OF MOTION AND
2 2 v ) MOTION TO DISMISS
) COMPLAINT

18] CSX LINES, LLC and CSXLINESOF )

17JHAWAIIL, LLC and DOES 1 through )

~ 100, Inclusive, ) Date: October 28, 2002

18 ) Time: 10:00 a.m.

19 Defendants. ) Courtroom: 840-Roybal Bldg.

: ) Hon. Robert J. Kelleher

20 ) :

21

22

23

24 : i :

25 PLEASE TAKE NOTICE that on October 28, 2002, at 10:00 a.m., or as

26]  soon thereafter as the matter may be heard in Courtroom 840 of the above-

27 o

28 entitled Court located at Edward R. Roybal Center & Federal Building, 255 E.

-1-
DEFENDANT CSX LINES LLC'S MOTION TO DISMISS

| ——
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1 Temple Str‘eet, Los Angeles, California, defendant CSX Lines will move the
2 Court for an Order that the instant complaint be dismissed, pursuant to Rules
3 : .
a 12(b)(1) and 12(b)(6) of the Federal Rules of Civil Procedure and the local rules
5 | ofthis Court. |
6
7 , | S |
8 This Motion is made following the conference of counsel pursuant to
9 | Local Rule 7-3 of the Central District of California which took place on
10 '
w : September 27, 2002.
19 g i 1
Hrls
' ﬂ E!gi 13 This Motion is based upon this Notice of Motion and Motion To Dismiss,
i< 1 4 . -
5 § [ the Memorandum of Points and Authorities And Exhibits Thereto filed and
15
"~ 1¢] served with this Notice, as well as the Court’s file, including the Complaint in
17} this matter, and all matters presented to and considered by the court at oral
18 '
argument.
19
20
21 The grounds for this Motion are the following:
22 : '
) 1. The Court lacks subject matter jurisdiction over the dispute
3
24 described in the complaint, exclusive jurisdiction over which lies
25 with the Surface Transportation Board, an agency of the United
26 : .
27 States designated by Congress to resolve disputes over rates and
28 practices charged by regulated water carriers;
o |
DEFENDANT CSX LINES LLC'S MOTION TO DISMISS

| —
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2. The complaint fails to establish federal question jurisdiction in this

Court under 28 U.S.C. § 1331;

3. The complaint rests on invocation of a “federal common law”
theory of action. There is no “federal common law” applicable to

the averments in the complaint;

4. The complaint fails to state a claim upon which relief can be '

granted; and,

5. The admiralty jurisdiction of the United States is not implicated by

the averments of the complaint.

For the reasons set forth in this motion and the accompanying

-3-
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DEFENDANT CSX LINES LLC'S MOTION TO DISMISS
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1 Memorandum of Points and Authorities, CSX therefore requests this Court to
2 dismiss the complaint.
3
a Respectfully submitted,
5 | FLYNN, DELICH & WISE
p .
7| Dated: October 7, 2002 By: %‘_
8 » : Ench P. Wise
Alex H. Cherin ‘
9 Attorneys for Defendant
10 CSXLINESLLC
g g8 11
‘i—-
x .§."’E g 12
Sebid
Bidg 13

24 | or counser

& ° 150 C. Jonathan Benner
16] Leonard L. Fleisig
: David C. Reeves
17  TROUTMAN SANDERS LLP
18] 401 Ninth Street, N.-W._, Suite 1000

Washington, D.C. 20004
19} (202)274-2950
20§ (202) 654-5647 (Facsimile)
21 |
22
23
24
25
26
27
28
4-
~DEFENDANT CSX LINES LLC'S MOTION TO DISMISS
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PROOF OF S RVICE BY PERSON ERVICE AND OVERNIGHT
STATE OF CALIFORNIA, COUNTY OF LONG BEACH |

2

3 I .am employed in the County of Los Angeles, State of California. I
am over the age of 18 and not a party to the within action. My business address is

4 One World Trade Center, Suite 1800, Long Beach, California, 90831.

5 | On October 7, 2002, I served the foregoing document (on recycled

6 paper) described as DEFENDANT CSX LINES LLC’S NOTICE OF MOTION

AND MOTION TO DISMISS COMPLAINT on the interested parties in this
7 action by placing a true copy thereof enclosed in a sealed envelope addmssed as

follows:

Michel F. Mills (PERSONAL SERVICE)
9 Ronald Beck :
10] PERONA LANGER BECK LALLANDE

wu
28 & SERBIN
'5555 11} 300 East San Antonio Drive
Toze8 Long Beach, California 90807-0948
9g3id 12| Fax: 562/490-9823
Yzidcy
ofEys . L
;E §i° 13} Courtesy Copy To: (FEDERAL EXPRESS-
1Y OVERNIGHT MAIL)
& C. Jonathan Benner

15 Leonard L. Fleisig
TROUTMAN SANDERS LLP
16} 401 9% Street, N.W. — Ste. 1000
Washington, D.C. 20004-2134
17} Fax: 202/654-5647

18

19l X1 (By Federal Express-Ovemight Mail): I deposited such envelope in
Federal Express drop box located at One World Trade Center, Long Beach,
20§ California, for next day delivery. _

21 X (By Personal Service): I caused such envelope 1o be delivered by
221 handto the offices of the addressee(s) above.

23] EXECUTED ON October 7, 2002, at Long Beach, California.

24§ [X] (Federal): I declare that 1 am employed in the office of a member of
the bar of this court at whose direction the service was made.

25 | (\,
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- N
[ Attorneys for Defendant
7 JCSX LINES LLC '
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5% 13 . o
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21
22
23
24
25
26
27
28
MEMORANDUM OF POINTS AND AU'IHCTR?‘ITE?W SUPPORT OF MOﬁON TO DISMISS

—




0CT-08-02  O7:48AM  FROM-se:cna !anger 5624808823 T-638 P 003/031 F-213

1 TABLE OF CONTENTS
2
o Page No.
3 " :
4 I Background ............... eeearttuennnarevaraeasenetentanreretannrennernnesnnen 1
5 O Legal St'andard_s Governing Motion To Dismiss ..........iccccevinnnn.. 3
6 | I Federal Statutory Remedies Negate Jurisdiction Based |
7 On “Federal Common Law” Discrimination  ............c....ooevennie, )
8 | IV. DHX Fails To State A Claim On Which Relief Can Be
: 9 €1 110>, + S R 16
10§ V. - DHX’s Complaint Does Not State A Claim Falling Within The
g8 11 Court’s Admiralty Jurisdiction Under 28 U.S.C. § 1333 ................. 19
i, . | |
§ i's g 128 VL Conclusion ........ooviiiiiiiunniiiiiinnnniiiines et 24
igig 13 |
B
14
£8
15
16
17
18
‘19
20
21
22
23
24
25
26§
217
28
-i-
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO DISMISS

[ ——



: Qua-uu-ut Ul 14EAM FXUM=D8ICNE ianger 5624903823 T-538. P 0047031 £-213

1 TABLE OF AUTHORITIES o
2 : Page(s) No.
3 JUDICIAL DECISIONS '
_ Adams Express v. Croninger, 226 U.S. 491, 33 S. Ct. 148, .
a 57 L.Ed.314 (1912)..u.eue.eerevne. rensninaese s anss et sssemmeraaseesbssnaenesee b seeeraeseess s 10
5 Alliance Shippers, Inc. v. Southern Pacific Transp., 858 F.2d 567
(9P CIL. 1988) ..o eeonnccmmeeeerasiessersssassssseeesssresessesessssssssssmsssessmeesesenssemesessessesons 10
6 American Telephone & Telegraph Co. v. Central Office Telephone,
7 Inc.; 524 U.S. 214 (1998)....c.nieeecaneerectvreerennessnssssessesenssostscesssnsssessssmsnssss 10
American Trucking Ass ‘ns, Inc. v. Atchison, Topeka & Santa Fe R. ’
8 Co., 387 U.S. 397, 87 S. Ct. 1608, 18 L. Ed. 2d 847 (1967)...ccemevvevrrreerenen... 6
o | Balistreriv. Pacifica Police Dept., 901 F.2d 696 (9 Cir. 1988).......c.ccoooccon.rn. 4
' Burbank-Glendale-Pasadena Airport Authority v. City of Burbank,
10 136 F.3d 1360 (9™ Cir. 1998) cert. denied, 525 U.S. 873, 119 S. Ct.
! 83 11] 7 173,142 LEA.2d 141 (1998) c.conuvvvummmmmennrreesccnssssssassssssmmsssusmssrenessssseesssssessss .5
§§§§ Cahill v. Liberty Mut. Ins. Co., 80 F.3d 336 (9% Cir. 1995)....vrcouermmrereeennn.... 4
2 g‘ﬁ 12}  Carroll v. Protection Maritime Ins. Co., 512 F.2d 4 (1st Cir. 1975).............. 22
18308 .| Chaptinv. Greyhound Lines, 1995 US. Dist. LEXIS 9478 at *9
] §=§i (NLD. €l 1995)..c..svrrrceeresssenecceressssssmssessssrssenssomsssssssssssesssssseeess s 9
id3 14] City of Mitwaukee v. Illinots, 451 U.S. 304, 101 5. Ct. 1784, 68 L. Ed.
ST Y B L 4T ) S 6,7
Cleveland v. Beltman North American Co., 30 F.3d 373 (2d Cir. 1994) .......... 11
16} Clinton v. International Org. of Masters, 254 F.2d 370 (9® Cir. 1958)...... 21, 22
17| Clinton v. Joshua Hendy Corp., 285 F.2d 199 (9" Cir. 1960) ........ccovccccoc. 21,23
Conley v. Gibson, 355 U.S. 41,78 S.Ct. 99, 2 L. Ed. 2d 80 (1957)...c.ecceeen..... 4
183 Cowden v. Pacific Coast Steamship Co., 94 Cal. 470, 29 P. 873 (1892)............ 7
19§ Dresser Industries, Inc. v. Interstate Commerce Commission,
714 F.2d 588 (S5th Cir. 1983) ......couverereesmrenriemsarsessenreesmmecsssessecsmcmesssssnsassense 17
20y Erie RR Co.v. Tompkins, 304 U.S. 64,58 S.Ct. 817,82 L.Ed. 1188
21l (1938) . eneessa R e R R aR Rt 6
Executive Jet Aviation, Inc. v. City of Cleveland, 409 U.S. 249, .
22§ 93 S.Ct. 493,34 L. Ed. 2d 454 (1972) c.coeevenrrreemrecrsesssenecnesssssnsssens 19, 20
23§ Far East Conference v. United States, 342 U.S. 570 (1952)........ccccvvurrurcrcnnne 10
Foremast Insurance Co. v. Richardson, 457 U.S. 668, 102 S. Ct. ‘
288 2654, 73 L. Ed. 2d 300 (1982) u.eeecemremmreeeerreemeeeeeessesessvesereseeesesseos oo 20
251 G. & I Terminal Packaging Co., Inc. v. Consolidated Rail Corp.,
646 F. Supp. 511 (D. N.J. 1986), aff"d 830 F.2d 1230 (3d Cir. 1987),
268 cert. denied, 485 U.S. 988, 108 S. Ct. 1291, 99 L. Ed. 2d 501 (1988)..... 10, 15
270 Guidry v. Durkin, 834 F.2d 1465 (9™ Cir. 1987) (citing Solano v.
e " Beilby, 761 F.2d 1369, 1370 (9™ Cir. 1985)).cucmcceeeererereeececmesnessoesonsse. 20, 21
MEMORANDUM OF POINTS AND AUTHORITIES TN SUPPORT OF MOTION TO DISVISS

[ =,



v we ve Vi swunm TAVM MO vite aligR! I6LAYUYBLS T-838 P 005/03; 5-253

1 Hal Roach Studios, Inc. v. Richard Feiner & Co., 896 F.2d 1542,

) 1555 119 (9% Cir. 1989)...oeomeeeeeemmeeeeeeee e e 5
Hargrave v. Freight Dlstrxbutzon Service, Inc., 53 F.3d 1019 (9® Cir.

3 1995) coecevveneeussersresesesaseesssmsssssssmseessss e eveseeeseseeseseseeeeesmeesseeoesesmte e s eeeee e 8

4 | /. Lauritzen 4/Sv. Dashwood Shipping Ltd,, 65 F.3d 139 (9% Cir. |

‘ 199 ) ettt st ee st et 21,22

3 Jerome v. Grubart, Inc. v. Great Lakes Dredge & Dock Co., 5 13U.S.

6 527,115 8. Ct. 1043, 130 L. Ed. 2d 1024 (1995).........coouveevverseeeerererernnnn, 21
'Kasza v. Browner, 133 F.3d 1159 (9® Cir. 1998) (Tashima, J.,

7. concurring), cert. denied 525 U.S. 967, 119 S.Ct. 414,142 L. Ed.

8 0 2d336 (1998) et ettt s s et e e e 10
Keough v. Chicago & N.W. Ry., 260 U.S. 156, 67 L.Ed.183, 43 S. Ct. '

9 BT (1922) eeerecrrrsrensnnesinnseansiceressesssesnressssssresesssssssnneaese s sesssenssssees e soressmeses 9

10} Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375,114 S. Ct.

: 1673, 128 L. Ed. 2d 391 (1994) ....ovocuemrrrerrerercse e eeseesesese e s ssssssesenns 3
g .55 11¥ - Kuehne & Nagel v. Geosource, Inc., 874 F.2d 283, (5th Cir. 1989)................. 22
"§!3 12] Louisville & N. R. Co. v. Maxwell, 237 U.S. 94, 59 L Ed.853, -

H ;5 358, CL 494 (1915) e eeereeeeeseee et e sseresee 9
BE835 131 Maistin Industries, U.S., Inc. v. Primary Steel, 497 U.S. 116, _
2551 14  110S.CL2759, 111 LEQ.2d 94 (1990).... oo 9
» i MCI TEL. Corp. v. American Tel. & Tel. Co., 512 U.S. 218,
. 15 114 8. Ct. 2223, 129 L.EEd. 2d 182 (1994).........ccoommrrrrerrrrrsnsermnensenenceemsessnnn, 8
16] Mink ex rel Insur. Co. of N. American v. Genmar Indus., 29 F.3d
1543, (11th CiK. 1999)........coceceicecnrreeerersarernrssnsesnsscssssssssssessseseesessseesssenes 22
17 Ocean Logistics Management, Inc. v. NPR, Inc., 38 F.Supp.2d 77 '
18 (D PR.TIVD) cccrererereniiintcicncesesserrsseressesssssensssssaaeessessssessssesss s ssssseeas 9
Pennsylvania R R. v. International Coal Mining Co., 230 U.S. 184,
19 33 S.Ct. 893, 5T L.Ed. 1446 (1913) .ccurimmemeoeeeoeeeeeee e 9
20§ Quasar Company v. The Atchison, T. & S.F. Ry., 632 F. Supp. 1106,
R T110 (NLD. 1L 1986)..u.eeeeicicenririnicereecerecessnssssnsasesssnsssnssssnssssssssssone 10
21 RTCT ransportation, Inc. v. Motor Carrier Audit & Collection Co.,
73 BRRZA B 2 15 T C il ofi 28 U - ) W 9
Sea-Land Service v. Atlantic Pacific, 61 F. Supp. 2d 1102
23 (D.C. HAW. 1999)..cccmieieeeeeenererereceeeeecreseseeeess e esssesessesees e eeee e ees oo 8
24 Sederguist v. Court, 861 F.2d 554 (9™ Cir. 1988) .....oovvoroveerroeoooeeosenn. 6
Simon v. Intercontinental Transport (ICT) B.V., 882 F.2d 1435
I i o 3 L1 T 21,23
26§ Sirius Insurance Co. (UK) Ltd. v. Collins, 16 F.3d 34 (2d Cir. 1994).............. 19
Sisson v. Ruby, 497 U.S. 358,110 S. Ct. 2892, 111 L. Ed. 2d 292
?7L TEL:01) T e erea et e et eenmeneeeesee e se e reeeeereeeens 20
28
- i -
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO DISMISS




WIS widen rranpsrona e 624308823 T8 P 00BN F-213

1 Southern Ry. v. Reid, 222 U S. 424, 32 S. Ct. 140, 56 L.Ed. 257 o
5 (1912 ceomroeemeoeeeereeee e srsoeeees e ssssssssssessessssssmnscssssssssssssesessssssssasrsssveseiossess 9
Texas & P. R. Co. v. Abilene Cotton Oil Co., 204 U.S. 426 (1907)..........ceeonc.. 8
3 The Thames, 10 F. 848 (S.D.N.Y. I1881) .civvimnrneeeriiceeccnansaescecccnnsnennnas 23
4 Umgard Sec. Ins. Co. v. Lakewood Eng g & Mfg. Corp., 982 F.2d 363
G, 1992) covvoemeooereeeseeeemmeemmssssssroresvessssemreeessssssesssstessssssmstssanmnsssassasssassnsns 21
5 Umted Gas Corp. v. Shepherd Laundries Co., Inc., 144 Tex. 164, _
el 189 S.W.2d 485 (TeX. 1945)..ccurmmirerrecnrenersssencessssssesesmmensensessssinsrsersassssasarsnss 17
United States v. Alaska S.S. Co., 110 F. Supp. 104(WD Wash. 1952) ...... 9,10
7 United States v. SCRAP, 412 U. S 669 (1973) ..evvvirmccrrreniiencncrsrecsecrerenivsnenes 10
8 Victory Carriers, Inc. v. Law, 404 U.S. 202,92 §. Ct. 418, _ '
30L. Ed. 2d. 383 (1971).ccccccvvuuennens reenrasesesaeresennersasessesssasstsseseancnsseionsaseses 2 1
9 Warren v. Fox Family Worldwide, Inc., 171 F. Supp. 2d 1057 .
10 (C.D. Cal. 2001)......ouimeirerreremnsreessiensasinnmrssssssnscsstssrsssssssasarsrassecssasease rasesasones 4
| Western Mining Council v. Watt, 643 F.2d 618 (9" Cir. 1981), ,
i 11l cert. denied 454 U.S. 1031, 102 S. Ct. 567, 70 L. Ed. 2d 474 (1981)..ra 5
§=§§ 120  Western Union Telegraph Company v. Call Publishing Company, -
;1::2;3 181 U.S. 92,21 S. Ct. 561, 45 L. Ed. 765 (1901)cccvevurrrsrererenmrsesresennernre passim
1¥13g 13}  Whircombe v. Stevedoring Services of Am., 2 F.3d 312 (9" Cir. 1993) ...... 21, 22
§5§§ 14 |
8 s ADMINISTRATIVE DECISIONS
16 DHX, Inc. v. Matson Navigation Co. and Sea-Land Service, Inc SO
STB Docket No. WCC-105 ......... eeeeeeeaimeesesmamasiesestemseseessssaimssssssasaasostins 1,7,14
17| The TJX Companies, Inc.—Petition For Declaratory Order—Certain
18 Rates And Practices Of Sweeney Transportation, Inc., And
Knickerbocker East-West, Inc., Docket No. 41192 (S'I'B served
100 Sept. 20, 2002) ....ov.eooecoceeenesnnreseeessesseneenneessssnsesi s ssmseanesessesssssnssmmsssesess 13
20
211 STATUTES
28 U.S.C. § § 232 eemnneeeerreermmmsssereeeeeesssmssssssssssssssssssssssssssssenns S S 10
22} 28 U.S.C. § § 2342(5) (2000) .....cvvrmeuenrrenene eeeeebossaenaestussarbessesa s sORaRR SR SS 10
230 2B US.C. § 1331t 5
49 US.C. § 10581, € SEG. ccoverenreemnrrrrsssemsrassssnccsasemsensessancsmnnsen seviuessarseresmssasssate 11
24} 49U.S.C. § 10741 (2000)............ vtreeaeeeres s se st e s raeebe s s rass b esessenaeen 12, 16
25l 49 US.C. § 13102(8) (2000) ...cvovvvoveereeeeeeeneeeevessessessensssssencessessasasssensessssseseeeeee 2
4O U.S.C. §13103..... o iccerivencrecorsisntonsnestasarrasarssraessnsenssessssnnsarssaans 10
26] 49 US.C. § 13701, ef 5€q. (2000).......comrrmereesreenssesermsmssnsmsssesssssassssssosassmssssssesss 7
271 49 US.C. § 13701(a)(2000).....ccccommrcecmcrrrersmemsarassmiremnemsssssasesessessrssssssenesesessnss 6, 8
28 49 U.S.C. § 13701(D) (2000) ......eeonerreeraecaccercresursesscsasenrsnesecsassonsasssassssnesnsesnsssss 8
-iv- . ——
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO DISMISS

—



0C7-08-02

FLYNN, DELICH & WISE
- ATTORNEYS AT LAW

One Warid Trade Conier, Sulte 9000
Long Beach, Catfomia 908211800
(662) 425-2026

w N

B e s s
a U B W N = O

17
18
19

20

21
22
23
24
25
26

27

28

w O a9 U N

FROM-gerona !anger

07 :43AM 5624908823 T-538 P 007/031 -3
49 U.S.C. § 13702(8) (2000)........cccoveeeremrrmererrierestscicsaenincarnanssssssssssasssssesascans 8
49 U.S.C. § 13702(bX1) (2000)......omcremremimriectrerninensinntnencasenseneistassncacases 8
49 U.S.C. § 13702(DX(4) -eercvcerernsersrnsenee S I 12
49US.C. § 15506 (2000) ..................................... 12
54 Stat. 898, 934-935, § 305 .ccuiuercirmncrerernnirenesenesenensress et enssiensassssananssasasanaes 11

- Pub. L. 104-88, 109 Stat. 803 (codified at49 US.C. § 10101, et segq.)............. 12
Pub. L. 99-521, 100 Stat 2093 ..o ceeeeniirnnreasnsetsssesstessarssasstssarasserssarassneeerases 11

o : RULES OF PROCEDURE
Fed. R. Civ. P. 12(h)(3) ..ccovrenrestssmsessussassessivsnmsmsivnmnsenssesssassacmsisnsasssiossssssssassesses 4
v-

S ey ——————
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TQ DISMISS

_—___



0CT-08-02

o wm oW (] -

~J

10
11
12
13

One Ward Teade Canier, Suie 1800
Leng Beach, Calfornis 90834-1800
(982) 435-202¢

FLYNN, DELICH & WISE
ATTORNEYS AT LAW

15
16
17
18
19
20
21
22
23
2¢
25
26
27
28

14y

07:50AM  FROM-perona langsr 5624808823 7-538 P 008/03! F-213

Defendant CSX Lines, LLC (“CSX Lines™), submits this Memorandum
of Points and Authorities in support of its Motion to Dismiss. The Motion

suggests that this Court lacks subject matter jurisdiction over the dispute

~ described in the Complaint.v The Motion further asserts the absence of both

admiralty and federal question jurisdiction and, finally, asserts that the
Complaint fails to state a claim upon which relief can be granted. |
L  BACKGROUND

This matter arises from an ongoing commercial dispute between Plaintiff

* DHX, Inc. (“DHX"), and CSX Lines over the latter water carrier’s rates and

pmcﬁces in the domestic ocean trades between the mainland United Stateé and
the Hawaiian Islands. In other manifestations of ;he disagreement, DHX has
filed a complaint and an amended complairit against CSX Linesand a
predecessor carrier, Sea-Land Service, Inc. (“Sea-Land”) before the Swfaée
Transportation Board ‘(“the STB"), the federai agency charged by Congress to
hear such disputes.' That action is in the discovery phase. In the instant matter
before this Court, DHX advances nearly identical allegations, but instead of

alleging violations of federal statutes, it contends that CSX Lines’ rates and

! DHX Inc. v. Matson Nax;gation Co. and Sea-Land Service, Inc., STB
Docket No, WCC-105 (“DHX v Matson and Sea-land ). In its amended
complaint filed with the STB on April 29, 2002, DHX named CSX Lines as a
defendant. It also expanded the complaint to cover matters to and includin:
April 29, 2002, overlapping the dates at issue in this matter. A copy of DHX’s
Amended Complaint (without exhibits) thereto is attached as Exlug_lt "A” to this
memorandum. CSX Lines requests that the Court take judicial notice of the

«1-
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practices violate “federal common law” prohibitions against “discrimination”
by a common carrier.
DHX acknowledges that it is a freight forwarder and non-vessel

operating comumon carrier (“NVOCC™),? Complaint, § 2, offering transportation

~ services in the domestic offshore trades (i.e., between the contiguous United

States and other U.S. points such as Hawaii). Complaint, 95 and 23. CSX

Lines, as DHX asserts, is an ocean carrier, transporting goods between the

| contiguous United States, Hawaii and Guam. Complaint, § 18.

DHX filed its Complaint against CSX Lines, “CSX Lines of Hawaii,
LLC” (an entity unknown to defendant) and unnamed Doe defendants, seek.iﬁg
in Count I compensatory damages for “common law price discrimination.”
Complaint, 1 5-9, 18-36. In Count II of the Complaint, DHX seeks punitive
daméges for the defendants’ alleged attempts to dam#ge DHXs business by

charging DHX rates higher than those charged to certain shippers. Complaint,

contents of this amended Complaint (without exhibits) pursuant to Rule 201 of
the Federal Rules of Evidence. ' '

? The terms “non-vessel operatmg common carrier” and “NVOCC” are
creatures of the regulatory programs and federal statutes administered by the
Federal Maritime Commission (“FMC”). They have no present statutory
meamrtag and are seldom used in cases arising under the ICC Termination Act of
1995, the statute which the STB administers, or its predecessor the Interstate
Commerce Act. Rather, the STB uses the statutos:y term “freight forwarder” to
describe a sluppmﬁglat‘e:rmpdgaxy such as DHX. See 49 U.S.C. ? 13102(8)
(2000). The key c teristics of such entities are that they solicit cargo from
shippers for carriage and assume bill of lading responsibilities for the
movement of the goods. They are carriers vis-a-vis their customers and
compete with vessel operators like CSX Lines for the business of Shitpipeljs. To
procure the physical movement of goods for which they issue bills o ading,

-2
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11 37-39. In Count III, Plaintiff asks the Court to issue an injunction,
apparently ordering CSX Lines to charge DHX the same rates charged other
shippers. Complaint, 1Y 40-45.

The core 6f DHX’s complaint is found in paragraphs 33 through 35.
There, DHX avers that CSX Lines “is subject to a federal common law duty
which obligates and requires it to treat all shipping customers equally,” citing
only Western Union Telegraph Company v. Call PubI;'shing Company, 181 U.S.‘

92,21 8. Ct. 561, 45 L. Ed. 765 (1901) (“Western Union™), an early telegraph

- rate case. CSX Lines has, DHX claims, breached this duiy, causing DHX to

pay rates and charges higher than those charged to, for example, Costco and

~ Procter & Gamble. Complaint, 1§ 34-35. DHX also attaches to its Complaint a

list of fourteen shippers whom it contends have_receivéd preferential treatment
on rates.
II. LEGAL STANDARDS GOVERNING MOTION TO DISMISS
~ Federal courts are courts of limited jurisdiction; Every case is presumed
to fall outside a federal court's jurisdiction unless proven otherwise. Kokkonen
v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 376-78, 114 S. Ct. 1673, 128 L.
Ed. 2d 391 (1994). The plaintiff bears the burden of proof to establish that

Jurisdiction exists. Thornhill Pub. Co., Inv. v. General Tel. & Electronics

forwarders (or NVOCC’s in former FMC parlance) pay fof the use of vessels
operated by water carriers such as CSX Lines.

-3-
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1 | Corp., 594 F.2d 730, 733 (9° Cir. 1979). Accordingly, under Federal Rule of

2 Civil Proc‘cc.lur'er 12(b)(1), a motion to dismiss for lack of subject matter

z jurisdiction may be granted if the plaintiff does not meet its burden in

5 establishing'that the federal court has such jurisdiction. If it appears that the

j - court lacks subject matter jurisdiction, the court is obligated to dismiss the

o] action. SeeFed. R Civ. P. 12(0)3).

9 A Rule Il 2(b)(6) motioh tests the legal sufficiency §f the claims asserted
g' " 1: in the Com?lamt A court may not dismiss a complaint for failure to state a
gé ;g g 12l claim “unless it appears beyond doubt that the plaintiff can prove no sct of facts
ﬁiggg 131 in support of his claim which would entitle him to relief”” Conley v. Gibson,
gsif : 355 U.S. 41, 45-46, 78 . Ct. 99, 2 L. Ed. 2d 80 (1957). Dismissal is proper

16| Wwhere there is either a “lack of cognizable legal theory” or “the absence of

17 sufﬁéicnt facts alleged under a cognizable legal theory.” See Balistreri v.

iz Pacifica Police Dept., 901 F.2d 696, 699 (9* Cir. 1988). See also Warren v.

20| Fox Family Worldwide, Inc., 171 F. Supp. 2d 1057, 1061 (C.D. Cal. 2001). A

21} court must accept all factual allegations pleaded in the complaint as true, and

z must construe them and draw all reasonable inferences from them in favor of

24] the nonmoving party. Cahill v. Liberty Mut. Ins. Co., 80 F.3d 336, 337-38 (9®

25} Cir. 1995). A court need not, however, accept as true unreasonable inferences

z: or conclusory legal allegations cast in the form of factual allegations. Western

28
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Mining Council v. Watt, 643 F.2d 618, 624 (9™ Cir. 1981), cert. denied 454 U.S.
1031, 102 S. Ct. 567, 70 L. Ed. 2d 474 (1981).

A review of a motion to dismiss is generally confined to the fou;' corners
of the complaint and the court may not consider material outside the pleading.
However, a court may consider matters that may be judiéially noticéd pursuant
to Federal Rule of Evidence 201 without convé;ting a motion t§ dismigs,into a
motion for summary judgment. In the instant case, the Court may take judicial
notice of the rulings and plead_ings filed at the Surface Trénéportation Board
concerning this matter. See e.g. Hal Roach Studios, Inc. v. Richard Feiner &
Co., 896 F.2d 1542, 1555 n.19 (9" Cir. 1989); Mack v. South Bay Bger .
Distributors, Inc., 798 F.2d 1279, 1282 (9" Cir. 1986) (court may take judicial
notice of records and reports of administrative bodies); Burbank-GIeﬁdaIe-
Pasadena Airport Authority v. City of Burbank, 136 F.3d 1360, 1364 (9% Cir.
1998) cert. denied, 525 U.S. 873, 119 S. Ct. 173, 142 L.Ed.2d 141 (1998)(a
court also may take judicial notice of pleadings filed in other actions).

IIl. FEDERAL STATUTORY REMEDIES NEGATE IURISDICTION
BASED ON “FEDERAL COMMON LAW” DISCRIMINATION

DHX asserts that its claim is grounded in “federal common law,” and
therefore is within the Court’s federal question jurisdiction under 28 U.s.C.
§ 1331. Congress long ago gave the STB and its predecessor pervasive

statutory authority to regulate rates and practices for ocean transportation. See

-5-
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49 U.S..C. § 13701(a)(2000). Becausé of the need for unifdnnity of regulation,
that autﬁdrity completely occupies the field of regﬁlating carrier rates and
practices. |

F edéfal common law cannot suppo'ri federal question jurisdiction if

~ Congress has superseded such a common law claim. City of Milwaukee v.
Mllinois, 45i-U.S. 304, 313—314,- 101 S. CL'v 1784, 68 L. Ed..2d 114 (1981) (“City
of. Mil_waukee” ; Western Union at 102.

The concept that there exists a body of “federal common law” is subject
to debate. See, e.g., Erie RR. Co. v. T ompkins, 304 U.S. 64, 58 S. Ct. 817, 82 |
L.Ed. 1188 (i938).’ Whether ﬁ common law cause of action for discrimination
by a carrier evel: existed is éven more dubious. See generally American
Trucking Ass ‘ns, Inc. v. Atchison, Topeka & Santa Fe R. Co., 387 US 397,
406, 87 S. Ct. 1608, 18 L. Ed. 2d 847 (1967):

'Froxﬁ the earliest days, common carﬁeﬁ have had a duty to

carry all goods offered for transportation. Refusal to carry

the goods of some shippers was unlawful. Rates were

required to be reasonable, but discrimination in the form of
unequal rates as among shippers was not forbidden.

> See also Sederquist v, Court, 861 F.2d 554, 556 (9% Cir. 1988): “Not
every principle of law or equity, not enshrined in a federal statute or regulation,
emp og;:d by a federal court becomes ‘federal common law.” Federal courts
often draw upon the ubt%uous lelgal_ culture in which they function to resolve
various issues without either cataloging the principle utilized or incorporating it
into the federal common law. To hold otherwise would infinitely expand

federal jurisdiction.”

. -6- )
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(Emphasis added). In Cowden v. Pacific Coast Steamship Co., 94 Cal. 470,
29 P. 873 (1892), the Supreme Court of California examined the history of

common law to determine wheiher a merchant had stated a recognizable ciaim
when he alleged that a carrier discriminated against him by charging him more

than a second merchant for the shipment of similar goods. The Court

- concluded that although the common law reqﬁired arateto be'reasonable, it did

not recognize the merchant’s claim for discrimination because common carriers

were under no obligation to charge the same rate to all shippers. See id. at 480.

The claimed cause of action here is pénicularly suspect when DHX's status as a

competitor of CSX Lines is éonsidered.‘

Even if a “federal common law” claim for discrimination did exist, it
could only serve as a basis fc;r this Court’s jurisdiction if it were consistent with
subsequent Congressional enactments. City of Milwaukee at 314. The statutory
authority that Congress granted the STB over ocean carrier rates in the non-
contiguous domestic trades is incqnsistent with the presen}ation of parallel
remedies in other fora. Congress granted the STB exclusive authority to
regulate rates and practices of ocean carriers in the noncénﬁguous dbm'estic
trades. 49 U.S.C. § 13701, et seq. (2000). See also Sea-Land Service v.

Atlantic Pacific International, 61 F. Supp. 2d 1102 at 1113 (D.C. Haw. 1999)

* “DHX competes with the defendants for traffic that defendants could
themselves solicit.” DHX v. Matson and Sea-Land at *5.

-7
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1 (“Sea-Land Service v. Atlantic Pacific”). Under this regulatory regime, CSX
2 Lines’ rates, along with related rules and practices, are stated in tariffs. See
3 | \
4 Exhibit 1 to the Complaint at 10. Those tariffs are filed with the STB, see 49
s | US.C.§13702(b)1) (2000), and CSX Lines is required to adhere to those
§ tanffs 49 U.S.C. § 13702(a) (2000). The STB has exclusive authority to
7 . ‘ o
g | determine whether those rates or practices are reasonable, 49 U.S.C. § 13701(a)
3 | (2000), and to prescribe the rate, rule or practice to be applied if they are not.
. 10 . SO
w i 49 U.S.C. § 13701(b) (2000). Rate reasonableness is inextricably linked to the
F R4 11 ~ ' : ’
o 3;22 12] concept of alleged discrimination.’
g E §-§g 13 Rate regulation requires uniformity of treatment and the experience and
s 1 L5 knpwledge of an expert body:
16 “Rate reasonableness is an area where uniformity and agency
. knowledge are essential to a proper result. Thus district
17 courts should refrain from deciding issues related to the
18 reasonableness or claimed discriminatory effect of a filed rate
when the STB has jurisdiction to do so.
19 A
20] Sea-Land Service v. Atlantic Pacific at 1113.° Because of this need for
211 uniformity, federal statutes occupy the field with respect to control of CSX
22 ;
Lines’ filed rates.”
23
24 '
* See alsg Texas & P. R. Co. v. Abilene Cotton Oil Co., 204 U.S. 426 at
25) 440 (19075) , and MCI TEL. Corp. v. American Tel. & Tel. Co., 512 U.S. 218,
230,114 S.Ct. 2223, 129 1..Ed.'2d 182 (1994) t(holdmg that there is an
26{ “indissoluble unity” between reasonableness of filed rates and alleged
07 discrimination). =
1 ¢ Seealso Hargrave v. Freight Distribution Service, Inc., 53 F.3d 1019, 1021-
28§ 1022 (9" Cir. 1995); United States v. Alaska S.S. Co., 110 F. Supp. 104 (W.D.
-8- _
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1 Filed rates have the force of law.® The exclusive means of obtaining
2 relief from a filed rate is to pursue a statutory cause of action before the STB.
31
a Carriers’ rates and practices in the domestic offshore ocean trades are within the
S | STB!s exclusive primary jurisdiction.'® Matters like this which fall within the
6 ' ,
} STB’s primary jurisdiction must be handled by that agency, with the right of
?
8
9 3
10| Wash. 1952) (*U.S. v. dlaska S.S.); and Pennsylvania R.R. v. International
w 25 Coal Mining Co., 230 U.S. 184, 196, 33 S. Ct. 893, S7 L.Ed. 1446 (1913)
2 22 11l (“Under the statute there are many acts of the carrier which are lawful or
gi-’i! 12| unlawful according as they are reasonable or unreasonable, just or unjust. The
3 55;2 deterimination of such issues involves a comparison of rate with service, and
3 4] 13} calls for an exercise of the discretion of the administrative and rate-regulating
3 Eig 14] body. For the reasonableness of rates, and the permissible discrimination based
E 33 5| upen difference in conditions are not matters of law.”).
16 7 See Southern Ry. v. Reid, 222 U.S. 424, 438, 440, 32 S, Ct. 140, 56
L.Ed. 257 ( 1912 (“Congress has ‘taken control of the sub ect of rate makin, and
17 char ing. . he subject is taken possession of.”); R ransportation, In
otor Carrier Audit & Collection Co. ., 971 F.2d 3'68 372 (9% Cir. 1993 (thc
18 ICC had “exclusive primary jurisdiction” to determine rate rcasonablencss
19 cul lg‘gc)hapzm v. Greyhound Lines, 1995 U.S. Dist. LEXIS 9478 at *9 (N.D.
: a.
20 ¥ Ocean &: cs Management, Inc. v. NPR, Inc., 38 F.Supp.2d 77, 82
.P.R. 1999)(" eanLo tics”) (* “Causes of action based u tes filed
21 g‘-‘ pon ra
y carriers in regu ;portanon industries must be remitted to the
221 regulating agcncnes created exclusive application of the remedies established
- by Congress under the regulatory statutes. . . . Th{is] ‘filed-rate doctrine’ .
23] has accordmgly to preempt all complamts chargmg that rates filed
with regu atory a%encxes under comprehensive regul { ms are illegal. ”)
24] and Loumnl e & Co. v. Maxwell, 237 U.S. 94 97 Ed.853, 35
494 (1915) (“Under the Interstate Commerce Act, the rate of the carnier duly
25 ﬁlcd is the only lawful charge. . . . [T]he carrier must abide by it, unless it is
und by the Commission to be unreasonable.”). See also Keough v. Chicago
26 & N.W.Ry., 260 U.S. 156, 163, 67 L Ed.183, 45 S. Ct. 47 51922 ; Maislin
Industries, U.S., Inc. v. Przmary Steel, 497 U.S. 116, 126, 110 S. Ct. 2759, 111
27] L.Ed.2d 94 (1990).
28 '° Ocean Logistics at 83-84 (D. P.R. 1999),
-9- )
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1 | direct judicial review by the Courts of Appeals mandated by the Hobbs Act.t
2 -
To hold otherwise would allow courts, rather than the STB, to regulate ocean
4 | carriers’ rates,”? in conflict with Congress' plan for uniform and expert rate
5 regulation. .
6 : ,
Other types of actions, whether based on antitrust law,13 common law'*
7 ! .
8 or otherwise'’ are preempted.* Savings clauses like 49 U.S.C. § 13103 do not
2 preserve or create supposed common law challenges to filed rates.”
: 10f
w
§ ;g 11 " See 28 U.S.C. § § 2321 and 2342(5) (2000).
55;’5 12 & T. Terminal Packa Co., Inc. v. Consolidated Rail Car
3:";' 646 F. S bp 511 518 (D.NJ. 1 f d 830 F.2d 1230 (3d Cir. 1987), cert.
B2idg 13] denied, 41? U.S. 988, 108 S.Ct. 12 L. Ed. 2d 501 (1988) (“G&T
FEIfT , Termmal’ ’) (to allow discrimination claim would put courts in the smon of
g 23 14 5.1 lating carrier rates rather than the ICC); United States v. SC. 412U.S.
E 31 669, 691 %1973) court’s injunctive power with respect to filed rates is
150  extinguished by “exclusive power of the Commission to suspend rates™).
16 1 See Far East  Conference v. United States, 342 U.S. 570 (1952); U.S.
v. Alaska S.S (bo %ectnig antitrust suits a%amst ocean carriers 1n favor of the
174  primary junsdxctlon o ederal Maritime
18 " ' Alliance Shippers, Inc. v. Southern Paczﬁc Transp., 858 F 2d 567, 569
- (97 Cir. 1988 (com.mon law di scn:mnauon claim a ‘famst railr oa rates is
19 reem ted The Atchison, T. & S.F. Ry., 632 F. Supp.
- 106 Ill 198pa gulatxon by the ICC preempts common law
208 claims that conflict with suc regulation). :
21} ’ American Tel hone & Telegraph Co. v. Central Office Telephone
Inc 524 U.S. 214 (199 ) ("AT&T™) reversmg Ninth Circuit decision and
22 smxssmﬁltort and contract claims against a regulated telephone company,
based on the filed rate doctrine of the Communications Act that parallels the
23] filed rate doctrine under the ICC Termination Act).
24 ' See Kasza v. Browner, 133 F.3d 1159, 1177S Cir. 199%)d('1'ash1ma,
curring), cert. denied 525 U.S. 967, 119'S. Ct. 14, 142 L 2d 336
25 g_ 998) (“[A} comprehensive regulatory statutc can prccmpt well-established
ederal common law without even mentioning t.he common law rules
26} preempted.”)
27 " Adams Express v. Croninger, 226 U S. 491 507,33 S. Ct. 148, 57
1 L.Ed.314 (1912) (statc law ¢laim fgor igh e is not preserved by savings
281 clause because it is inconsistent with federal regu ation of £e subject); AT &
. -10-
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Congress’ establishment and later abolition of statutory discrimination -
remedies for freight forwarders also demonstrates Congress’ intent to preclude
rate discrimination claims. The anti-discrimination provisions of Section 2 of
the original Interstate Commerce Act were considered a comerstone of that
statute. See Interstate Commerce Commission v. Cincz'nnc;ti, New Orleam &
Texas-Pacific Ry., 167 U.S. 479, 494, 17 S. Ct. 896, 42 L.Ed. 243 (189‘7).
These provisions were extended td domestic water carriers in 1940 and, prior |
to 1986, ‘former 49 U.S.C. § 10741 specifically protected freight forwarders
like DHX: o

A common carrier providing transportation subject to the ‘

jurisdiction of the Commission under subchapter I, II or III of

that chapter may not subject a freight forwarder providing

service subject to the jurisdiction of the Commission under

subchapter IV of that chapter to unreasonable
discrimination.?’

at 227-228 (savinfs clause in Communications Act does not overcome filed-

rate doctrine to allow tort or contract-based claims); Cleveland v. Beltman

North American Co., 30 F.3d 373, 379 (2d Cir. 1 4:2, and Overbrogk Farmers

Cooperative Assoc. v. Missouri Pacific R. Co., 21 F.3d 360, 364 (10% Cir. 1994)

sEunitive damage remedies are inconsistent with statutory claims for freight
age and regulation of railroad service). .

18 54 Stat. 898, 934-935, § 305.
1 Pub. L. 99-521, 100 Stat. 2993,

% A water carrier offering through service with a motor carrier for
transportation to Hawaii, for example, was subject to ICC jurisdiction under
subc] a%ter III, former 49 U.S.C. §bi0§4l’ et seq. Although not
applicable here, the Court should be aware that water carriers providing purely

tt-to-ﬁ;n services were sulzect to similar proscriptions in the Shipping Act,
916. ICC Termination Act of 1995 consolidated at the STB aH feferal
regulatory authority over rates and practices of water carriers in the
noncontiguous domestic trades. ‘

-11- v
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In 1986, this protection was restricted solely to freight forwarders of
household goods, and has no application to the instant Coinplaint.
The ICC Termination Act of 1995% further reorganized the statute,

retaining anti-discrimination provisions applicable to railroads in Part A% and to

. pipelines in Part C,® but eliminating them from Part B, which applies to motor

carriers, water carriers (such as Defendant CSX Lines) and ﬁ'éight forwarders.
In addition, 49 U.S.C. § 13702(b)(4) expressly permits discrimination. As the
district court in Hawaii puf it:

[Flederal legislation that governs water carriers . . . in the non-

contiguous domestic trade does not expressly prohibit rate

discrimination; to the contrary, it allows carriers to engage in

price discrimination under certain circumstances. For example,

water carriers can discriminate among shippers based on the

volume of cargo offered over time. 49 U.S.C. § 13702(bX4)

(2000).
Sea-Land Service v. Atlantic Pacific at 1112.

Claims such as DHXs, which are based on rate comparisons, are also
subject to the STB’s rate reasonableness jurisdiction, further illuminating the
inconsistency of this suit with Congress’ statutory scheme for regulation of

domestic offshore rates. Georgia-Pacific Corporation--Petition for

Declaratory Order--Certain Rates and Practices of Oneida Motor F reight, Inc.,

' Pub. L. 104-88, 109 Stat. 803 (codified at 49 U.S.C. § 10101, ef seq.).
2 49 U.S.C. § 10741 (2000).
3 49 U.S.C. § 15506 (2000).

-12-
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9 1.C.C.2d 1052 (1992), aff°d Oneida Motor Freight v. Interstate Commerce
Commission, 45 F.3d 503 (D.C. Cir. 1995), reviews the historical development
of rate reasonableness methodology, focusing on the use of rate coniparisons as
a means to determine rate reasonableness. The STB continues to use this
methodolégy today in rate reasonableness cases.* | |

- The pendency and similarity of DHX’s.complaint against CSX Lines at
the STB confirms that DHX’s remedy, if any, lies at the STB. As the ‘age’nc'y

noted, while DHX complained of particular rates, its central complaint seenis to

' be that Scé-Land and CSX Lines were competing unfairly thh DHX.®

Similarly, DHX here compléins that CSX Line’s practices “are being engaged
in by defendant with the purpose of excluding and reducing competition for
ocean transportation services.” Complaint, § 38.

A paragraph-by-paragraph comparison supports CSX’s assertion that this
complaint represents nothing more than an attempt to find an ‘additional forum
to litigate the exact same grievance. In other words this lawsuit represents

nothing more than a forum-shopping attempt i)y plaintiff to hedge its bets in the

% The TJX Companies, Inc.--Petition For Declaratory Order—Certain Rates
And Practices Of Sweeney Transportation, Inc., And Knickerbocker East-West,
Inc., Docket No. 41192 (STB, served Sept. 20, 2002).

5 See D, v. Matson and Sea-Land Service, Inc. STB Docket. No.
WCC—105 2001 STB LEXIS 998 at *12 (Dec. 21, 2001).
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cvent that it does not prevail in the forum specifically designed to hear its

complaints about CSX’s regulated activities.

Amended Complaiat - S.T.B

U.S.D.C.N.D.Cal. ;
CV 02 6740 RIK

19239. Complainant, at all times

| | available to Complainant rates based

| shipping Complainant’s freight in the

material to this complaint, has
requested Sea-Land/CSX to make

upon volume of cargo shipped,
including long term arrangements for

Hawaii trade.

‘tendered which are more commonly

1 24. Plaintiff, at various times and
places, including at the offices in
Rancho Dominguez, California, has
requested that CSX Lines, LLC
provide plaintiff with service rates and
prices based upon volumes of cargo

known as time volume and rates [sic],
service contract rates, and multiple
container rates and pricing.

Y 241 Sea-Land/CSX has represented
to Complainant that Sea-Land/CSX
does not offer, provide nor participate
in any form of volume pricing
arrangements, including time volume
rates, loyalty contracts or other service
contracts.

9 25. Defendant CSX Lines, LLC
through its agents and employees at
these meetings has declined to provide
plaintiff such rates and pricing further
representing that defendant does not
engage in volume pricing nor provide
shippers rates and prices that are based
upon the volumes of cargoes tendered
to defendant for shipment in the above
identified Untied States domestic
offshore and noncontiguous ocean
trades. ..

¥ 248. Complainant, by reason of Sea-
Land/CSX’s mis-representations and
failure to publically [sic] disclose all

terms and conditions of service, states | predatory conduct has been injured
that Sea-Land/CSX has violated and damaged in the amount of
13701(a) and 13702(b)(1), 49 U.S.C., | approximately six million

and Complainant has been damaged ($7,000,000.00) [sic] from January 25,
thereby. 2000 to the present.

1 36 That plaintiff, as a direct and
proximate result of defendant CSX
Lines, LLC’s discriminatory and

-14-
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If the Court accepts DHXs invitation to entertain the case on its merits,

the Court would invade the STB's statutory jurisdiction to determine the

reasonableness of carrier rates and practices in the noncontiguous trades. .

"Recb@ﬁzing a judicial common law cause of action for discriminatory rates
would in effect give license to de facto judicial regulation over common carrier
rates."® In particular, Count III of DHX’s complaint asks the Court to |
comxiland CSX Lines to charge DHX pnly certain (albeit unspecified) rates.
DPD( invites the Court to take over the STB’s functién of determining what
rates and practices are reasonable and lawful. Doing so would conflict directly. |
with the ICC Termination Act of 1995. The Court should decline DHX’s
invitation.

Fundamentally, DHX is claiming that it is being charged too much, as
judged by the rates CSX Lines charges to shippers whose business is sought by
both carriers. This claim implicates the jurisdiction of the STB. DHX’s pursuit
of this claim while simultangously pursuing recovery at the STB for the same
acts intrudes on the STB’s authority to handle its docket and raises the
possibility of inconsistent dispositions of what is essentially the same claim.
The Coﬁrt should dismiss this case because federal statutory law leayes no
room for a “federal common law” claim that CSX Lines has unlawfully

discriminated against DHX in CSX Lines’ rates and practices.

% G. & T. Terminal at 518.

-15-
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO DISMISS




v wv we

N R e W N e

@

10
11
12
13

1062) 435-2028

14
15
16

One Wortd Trade Center, Sule 1800
Leng Beach, Cablomin $0831-1800

FLYNN, DELICH & WISE
ATTORKEYS AT LAW

17
18
19
20
21
22
23
24
25
26
27
28

v .ovAm CAUNCVEIGIG i 4ilge! 50‘4!0“32; T-538 £ g23/0% F-213

IV. DHX FAILS TO STATE A CLAIM ON WHICH RELIEF
' CAN BE GRANTED

Assuming, arguendo, that there were a federal common law cause of
action for discrimination by an ocean carrier based on Western Union, DHX has
failed to stat'e‘ a claim even under the reasoning ‘of that case. Specifically, DHX
has failed to plead, much less show, that it is a competitor of the allegedly
févbred s;hippcrﬁ. Failure to allege co;nbefitivé harm vitiétes i)HX’s compla‘il;.t |
of unlawful discrimination. |

Competitive harm is the core of a shipper’s complaint for discrimination
by a common carrier. Under former 49 U.S.C. § 10741, the elements of a
discrimination case were (1) that a rate disparify existed, (2) that the
complaining party was competitively injured vis-a-vis a preferred rate payor,
(3) that the same carrier established both the prejudicial and the preferential
rates, and (4) that the disparity in rates was not justified based on a difference in
transportation conditions. The carrier bore the burden of proof on the fourth
point once the complainant established the other elements.”

This same scheme apparently applied under the sole authority DHX cites
for its ’claim, Western Union. Western Union involved a claim by the puBlisher
of The Lincoln Daily Call that the telegraph company was charging Call mofe

than it was charging a competing publisher, The State Journal Company, for

.16

MEMORANDUM QF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO DISMISS

.llllllllllllllllllllllllllllllllllllll-IllIlllIlIlllllllllllllllllllllllllllllllllllll--l-l-------



0CT-08-02  07:57AM  FROM-pwrona langer : 5624409823 T-538 P 024031 F-213

1 transmission of wire copy from the Associated Press. In recitation of the jury
instruction on which the case turned, the Supreme Court quoted the lower court
as stating:

5 . [TThe Call Publishing Company has certain legal rights. It
6 embarks in an enterprise in the city of Lincoln. Ithas fora
- competitor the State Journal Company, and perhaps others.
7 In its race for success, it ought not to be unfairly handi-
8 capped. . ... In fixing its charges to these two competing
companies for these dispatches it is the duty of the
9 telegraph company not to unjustly discriminate. [Emphasis

' 7 See Dresser Industries, Inc. v. Interstate Commerce Commission, 714
15§ F.2d 588, 598 (5th Cir. 1983).
16§ * After analyzing decisions in both the United States and England addressing
common law claims for discrimination, the Supreme Court of Texas concluded
that at common law, equality of rates was not required common carriers.
18} United Gas Corp. v. Shepherd Laundries Co., Inc., 144 Tex. 164, 171-72, 189
S.W.2d 485 (Tex. 1945). In the United States, however, courts created an
exception to this common law rule, requiring “equality in rates berween
20) competitors in business, .. .” Id. (emphasis added); see also id. at 172-73
(referencing various American legal treatises and cases supporting this

10 added.]

u s -
§ g?_ 118 Western Union at 98. Thus, competitive harm is the crux of even the supposed
“Z i

2582 12 _
§ ! 33 common law discrimination action that DHX touts.?
ggi«!i 13 |
=31
£ 3 14
d -

a principle). As the court explained:
22
23 The American exception requires equality where the favored

and disfavored parties are competitors in business . . . In each
24 of the cases developing the American rule the court had
before it a complaint as to inequality of rates as between
competing shippers or customers. The giving of preferential
26 rates thus gave the favored party an advantage in trade,
enabling him to undersell others or to increase his profits and
ultimately destroy competition and create a monopoly in his
28 particular field. Id. at 172.

-17- :
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1 While DHX claims that CSX Lines seeks to reduce competition in the
2 domestic éﬁ'shpre' trades, that allegation does not satiét‘y the competitive ha}m
| : | element of thete#t set out in Western Union. DHX’s complaint here, as at the
5 STB, is that CSX Lines is attempting to harm DHX’s busihess so DHX cannot
: . compete effectively with CSX Lines. As a forwarder or NVOCC, DHX clearly
| g | -isa cpmpcti‘tm" of CSX Lines. DfD(, Inc. v. Matson Navigation Company and
9 | Sea-Land Service, Inc., STB Docket No. WCC-105, 2001 STB LEXIS 998 at
g | i i: *S (Dec. 21'; 2001). But being harmed in that competition does not satisfy the
gg?i 12] testsetout in Western Union and ICC precedent; that is, that the ability of the
é gz% g 13 a]legecily disfavored user of transportation services to compete with the
.%‘;5 ;: allegedly favored shippers is harmed. Here, the only identification of allegedly
| 16| favored shippers is in Exhibit 2, including Costco and Procter & Gamble,
170 respectively a major discount chain and a major manufacturer. DHX does not
I: compete with manufacturers or retailers; rather, it competes with CSX Lines
20] and other ocean carriers to serve these shippers. The statutory Nebraska cause
211 of action outlined in Western Union is not that Call Publishing was
zz disadiantagcd in competing égainst Western Union, but that it was
24| disadvantaged in competing against another newspaper in Lincoln, Nebraska.
25 Thus, even if Western Union did describe a federal common law cause of
j: action, DHX has failed to plead a cause of action conforming to that test. Thus,
28| its Complaint should be dismissed pursuant to Rule 12(bX6).
- 18- .
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V.  DHX’S COMPLAINT DOES NOT STATE A CLAIM -
FALLING WITHIN THE COURT’S ADMIRALTY
JURISDICTION UNDER 28 U.S.C. § 1333

Plaintiff’s central allegation against CSX Lines involves the alleged -

discriminatory treatment by CSX Lines, av common carrier, of a_hother common
carrier, DHX. DHX does not identify any speciﬁc contracts at issue inrits

- complaint, nor does it allége breach of contract. The crux of Plaintiff's
Complaint involves rather an alleged failure o refusal of CSX Lines to eater
into volume rates or contracts with Plaintiff. Complaint, 1Y 31-35. That
Plaintiﬁ’s Complaint sounds in tort rather than contract mforms thg Court’s
analysis of the presence or absence of adnﬁraltyjurisdictjon in this case.
“Admiralty tort jurisdiction is determined quite differently ﬁoﬁ admiralty
contract jurisdiction.” Sirius Insurance Co. (UK) Ltd. v. Collins, 16 F.3d 34, 37 |
(2d Cir. 1994). |

The Supreme Court enunciatéd the current test for admiralfy tort

jurisdiction in 1972. Executive Jet Aviation, Inc. v. City of Cleveland, 409 U.S.
249,93 S.Ct. 493,34 L. Ed. 2d 454 (1972) (“Executive Jet"). The case arose
from the crash of an aircraft into Lake Erie immediately following take-off.
The plai;ltiﬁ's invoked the admiralty jurisdiction of the federal court because the
situs of the injury was on navigable waters. The Supreme Court denied that
admiralty jurisdiction existed and created a two-part test for admiralty tort

jurisdiction. The Court stated that in order to invoke admiralty jurisdiction

-19.
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1 | successfully, the injury must occur on navigable waters and the activity must

2| have some.conpec'tion to maritime commerce. /d. at 264. Without both

: elements, the activity was not substantially connected to traditional maritime

s activity as rééuimd to invoke admiraltyjur’iédiction.

: _ The Executive Jet test is limited by its facts to injuries arising out of

va | airplane cras;hes on navigable waters. However, in subsequent cases the

9 | Supreme Court expanded its two-part test to all maritime torts;. See Foremost
g % i:  Insurance (;'o. 'v. Rz‘chards'an,’ 457 U.S. 668, 102 S. Ct. 2654, 73 L. Ed. 2d 300
gsgii 12] (1982). See a{sa Sisson v.‘ Ruby, 497 U.S. 358,110 8. Ct. 2892, 111 L. Ed. 2d
E: E g%g 13} 292(1990). The Ninth Circuit has adhered strictly to the standards set out in
g‘i £ : Executive Jet and its progeny. “In this Circuit, following Executive Jet, a claim

16] falls within the federal court’s admiralty jurisdiction if the actions complained

171 of have (1) a maritime “situs’-— a tort on or over navigable waters, and (2) a
i: maritime ‘nexus’ -- a significant relationship to traditional maritime activity.”
20| Guidryv. Durkin, 834 F.2d 1465, 1469 (“Guidry™) (9* Cir. 1987) (citing
211 Solano v. Beilby, 761 F.2d 1369, 1370 (9" Cir. 1985)).

22 ,
23 The maritime “situs” portion of the test is easily defined and reflects that

24| admiralty jurisdiction does not extend to torts committed on land.® The “situs”

25 requirement is a bright-line jurisdictional rule. The Ninth Circuit has stressed,
26 :

27
28

-20 - .
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO DISMISS




i vv ve Viivenm  rRUMTVEIUUE | 4IGET £624908823 T-538 P 0287031 F-213

“[tJhere is no doubt, however, that whether the injury occurred on névigable
waters remains part of the inquiry in determining admiralty jurisdiction.™ |
The tort claim at issue here, price discrimination based on common law
principles, does not fall within the Court’s admiralty jurisdiction ‘The alleged
tort did not occur on navigable waters and is not alleged to have been caused

by a vessel on those waters. See Jerome v. Grubart, Inc. v..Great Lakes

W B N b W N

Dredge & Dock Co., 513 USS. 527,534, 115 S. Ct. 1043, 130 L. Ed. 2d 1024

fo
o

(1995). Taking DHX’s complaint on its face, CSX Lines’ alleged misstep'

 ad
-

was a refusal to provide service contracts or volume rates to the plaintiff.

fory
N

This is a land-based act and is not, therefore, cognizable as a maritime tort,

FLYNN, DELICH & WISE
ATIORNEYS AT LAW
One World Trade Center; Suie 9000
Long Beach, Coldornia 30834-1800
{$60) 1352020
-
o w

Where, as here, “it is clear that tortious injury occurs solely ashore, the federal

[}
w

courts are generally without admiralty jurisdiction.”™

16
17
18 ? See Victory Carriers, Inc. v. Law, 404 U.S. 202,92 S. Ct. 418,30 L.
Ed. 2d. 383 Sl 971), See also Simon v, Intercontinental Transport (ICT) B.V.,
19§ 882F.2d 1435, 1440-1441 (9" Cir. 1989) (“Simon v. Intercontinental ™).
20 :: See, eg.g. J. Lauritzen A/S v. Dashwood Shipping Ltd., 65 F.3d 139,
142 (9™ Cir. 1995) (“J. Lauritzen A/S v. Dashwood *); Whitcombe v.
21} Stevedoring Services of Am.,2 F.3d 312,314, n.1 (9" Cir. 199)‘3') :
l(‘_"if’»‘xitcam e"Y); [nigard Sec. Ins. Co. v. Lakewood Eng’g & Mfg. Corp., 982
22] F.2d 363, 366 (9° Cir. 1992). |
23 3 See Guidry at 1469-1470. See, e.g, Lamontage v. Craig, 632 F. Supp.
: 706, 709 (N.D. Cal. 1986) (admiralty Junsﬁl. ction does not extend to defamatory
24] libel where, although written at sea, é)ubhcatlon andg:orres*:ondmg injury
occurred on land), aff"d per curiam 817 F.2d 536 é? Cir. 9878' linton v.
25} Joshua Hendy Corp., 285 F.2d 199, 201-202 (9* Cir. 1960) (“Clinton v. Joshua
Hendy ") (admiralty jurisdiction not extended to tortious interference with
26} contractual relations consummated on land); Clinton v. International Org. of
Masters, 254 F.2d 370, 372 (9th Cir. 1958) (“Clinton v. International Org. of
27} Masters”) (there is no allegation that the tort was committed upon naviga%le
waters, therefore, no maritime tort sufficient to confer jurisdiction upon the
28§ admiralty court is alleged).

, -21-
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1 Lastly, if an alleged tort occurs on land, the Court lacks admiralty
jurisdiction even if the party seeking jurisdiction alleges that the subsequent
3 ‘
4 injury occurred on navigable waters. InJ. Lauritzen A/S v. Dashwood, the
5 district court had determined that the tort in question, tortious interference
6 .
with a vessel pooling agreement, had taken effect on land. Id. at 142-43. It
- ' : _ |
8 therefore concluded that any subsequcm' injury that occurred on navigable
9 waters was too remote to meet the locus requirement. /d. at 142. The Court
. 10} S
u o of Appeals affirmed. In so holding the Court adopted the reasoning of the
= %8 11 ‘ , v :
T § ;.S i 12 Fifth Circuit in Kuehne & Nagel v. Geosource, Inc., 874 F.2d 283, 288-289
o3 -
| gi;é; 13]  (5th Cir. 1989) (tort of fraudulent inducement occurred on land and any
241 1, | ' ’
5 i1 subsequent injury caused at sea to the cargo was too remote to the actual
15 .
16 tortious conduct). Id. at 143. This Circuit has rejected the First Circuit's
17§ exception to this test stated in Carroll v. Protection Maritime Ins. Co., 512
18 ’
. F.2d 4 (1st Cir. 1975), which held that the locality requirement would be
1 . : :
20 satisfied if the impact of the tort was felt on navigable waters. In so holding,
21Y " the Ninth Circuit stated that:
22 . .
The strong weight of the case law, however, persuades us that
23 the traditional inquiry of locality continues to control. See, e.g.,
24 Mink ex rel Insur. Co. of N. American v. Genmar Indus., 29 F.3d
1543, 1545 (11th Cir. 1994); Whitcombe at 314. We decline to
25 broaden that inquiry in this circuit. See Guidry at 1469
26 (recognizing for defamation tort that no admiralty jurisdiction
exists where tort occurred solely on land); Clinton v.
27 International Org. of Masters (holding that tortious interference
28
.22- ,
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1 with contract must occur on navigable waters to be cognizable
2 in admiralty); Clinton v. Joshua Hendy..
3 Id at 143.
! DHX does not allege that any actions occurred on a vessel. Further, |
5 . : . o
6 DHX has not alleged any subsequent injury that occurred on navigable waters.
7 DHX, therefore, has not met the situs requirement for admiralty tort jurisdiction
and therefore its assertion of admiralty jurisdiction must fail.”?
9 . ,
10
3
L IEE N
1128, 1
‘33;5 I
ég! %13
T Y
$93s 14)
; &8
.. 150 7
16
/I
17
18y
19
20
21

% 1t is not necessary, therefore, to engage in a lengthy discussion as to

22| whether the alleged wrong had a sufficient relationship to traditional maritime
activity for jurisdictional purposes. The wrongs asserted took f;:vlace prior to the

23] formation of the rates or contracts requested by DHX. Even if one assumes that

a rate or service contract is a maritime transaction, a point that CSX Lines

24} would dispute if it were squarely presented, admiralty generally denies

jurisdiction over obligations or services that are merely preliminary to maritime

25| contracts. See Simon'v. Intercontinental.. See also The Thames, 10 F. 848
(SD.N.Y. 1881) (“The distinction between preliminary services leading to a
26 aritime contract and such contracts themselves has been affirmed in this

country from the first.”). In this instance, negotiations or the failure to enter
270 into negotiations for a rate or service contract are Slrclqmqaxy services at best
and do not implicate the admiralty jurisdiction of the district courts of the

28] United States.

| ' ) -23-
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1 VI. . CONCLUSION
2 N B . .
For the foregoing reasons, the Court should dismiss DHX’s Complaint.
3 . .
5. Respectfully submiﬁed,
6 .
, . FLYNN, DELICH & WISE
7 ' '
8 ‘ | Z (|
1 Dated: October 7, 2002 - By: - %
9 : . Eridh P. Wise
. 10 Alex H. Cherin
w Attorneys for Defendant
g n CSX LINES LLC
§§§§ i 12 ' ‘
ggggi 13
31
£
= 15
16
17
18] OF COUNSEL:
C. Jonathan Benner
198 Leonard L. Fleisig
20| David C. Reeves
TROUTMAN SANDERSLLP
21} 401 Ninth Street, N.W., Suite 1000
22| Washington, D.C. 20004
(202) 274-2950
231 (202) 654-5647 (Facsimile)
24
25
26
27
28
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N T ’ ' :
. . : Greeprriat
' ' U.S. DEPARTMENI OF IRANSPORTATION
' SURFACE TRANSPORTATYON BOARD

DEX, INC., 99"0
| .

Cowy'.‘.l..cimnt. ) ?.g
v. ' SIB Docket No. WCC~105

MATSON NAVICATION COMPANY

and Sl SERVICE, .INC., ENTIRED oy
£/k/a SEA-LAND SERVICE, Offen =2 =7
INC. and Now Irading As . &PE 2 % 20
CSX LINES, LLC, ——

' . Public Ansra

pefendants.
/" AMENDED COMPLATNT :

Congs Now, DHX, Inc., Complsinaent herein, by and ihrau'gh
its counsel, and subaits this Amended i:onplatut pursuant to
the Ordér of the Surface Trensportetion Board served Maxck 28,
2002,

The original complaint in tkis proceeding was filed on
Ao:r.obe: 1, 1999 and is, to the extent not incoasistent here-
with, ucozpé:atgd herein. The claims send sverments containmed
hexein have been submitted to this Board pﬁrqunt to the pro-
visions of sections 13701(ec), 13702(b)(6) and 14701(b), 49
United States Code, (2001 Supp.). Complainant hereby seeks
‘damages in an smount to-be deterained by the Board, after due
hearing, and for auch other md’-fu:r.hu- relief as the Board
deens just and app&oprtate in the circumstasuces. Complainant
hereby complains individually and further joimtly as to these

above hamed defendants as more fully set forth harein.
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. 2.

The Board, by Order served March 28, 2002, directed Daxv
to subait an amended complaint im which DHX "identified the

8tounds for action and the relief sought” (Order at page 3).

The Board likewise noted that the gist of the DEX original
éomplainﬁ was that defendants vere engsging in "unreasonable
practices in order to put comsolidators such'as DEX out of
business". Id. In response, DHX hereinafter s:ate§ as fol-
‘1lows:
The Marker
The instant complaint involves the provision of trans~
. portstion services hetveen: the United States mainland on £he
. — - one hand, and on the other the State of Kawvaii. The defen-
dants provide a vessel operating ocean commom carrier seé-
vice betveen the major ports on the West Coast of the United
States and Homnlulu, Havaii. These carriers have crringeuegts
for transfer of cargo to "feeder" tug and barge operations
for onward movement to the varfous islands (other thgn Oahu)
that make up the State of Havaii.
The Market is subject to service restrictions by way
of limitstion of ownership, operation, coatrol, cargo capicity
pursuant to the Jones Act and the Meritime Security Act of 1996.
(46 App.U.S.C. §§883 and 46 App.U.S.C. §§1187 respectively).
In addition, the.ocean trade to and from EHawaii is futthgt'
limited to service uoing ships built in tﬁe United States,
operated/sacaed by crevs from the United States, snd operating
under the United States flag. The named defendants do qualify

under the above cited requiremeats.

ECHBIT

| |
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4

. ' The Perties. - -

1. Complainant, DHX, Inc. (hereinafter. referred to as "DHX")
conducts business as & freight fonm;d'e: in the United States
domestic offshore trades further known as the “Noncontiguous
Domestic Trade(s)” as defined in section 13102(15), 49 United

States Code (2001 Supp.).

2. Complainant, DHX, Inc. further is registered and licensed

8s a motor ‘common cefrie: pursuant to section 139'02(3); 49

United States Code (2001 Supp.). ]

3. DHX maigtains fts principal place of business as 19201

Susana k}nd, Rancho Dominguez, Califoraia 90221.

4. DHX maintaius terminal facilities at Rancho Dominguez es ‘

vell as terminal facilities located in Onkl.qnd. Cilifctnia,

Portland, Oregom, Seattle, Washingten, Honolulu, Hawaii, and
" on the Lterritory of Guam.

5. DHX further providéa motor transportation from, to and

between points and pleces im Califorais, Otegod_aaé Washington.

6. Defendant, Matson Nuvigation Company (hereinafter referred

to as "Matson") conducts business ss & vesnel operating ocean

common carrier between ports located in Csliformia, Oregon

and Washington, on the one hand, snd on the other ports ia

Havaii snd Guanm.

7. Matsom, at all times material to this conpla:l.nt,v vas a

carrier defined by section 13102(22), 49 United States Code

(2001 Supp.). _

8. Matson, at all times material to this complaint, was,

conducting business and opersring as a water common csrrier

N!FB{TW
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&4,
subject to the provisions of sections 13701 amnd 13702, 49
United States Code (2001 Supp.).
9., Matsonm, in furtherance of its operations as a water common
catrier, maintsins ocesn marine terminals at Terminal ¥sland,
Los Angeles, CA., the Seveoth Street Terminal, Oakland, CA.,
and Terminal No. .15, Seattle; WA.

10. Matson holds itselr out to provide ocean common carrier

-services to sad from the port of Portland, Oregom but does -

not uke“ vessel calls at Portland,

1l. Matson holds itself out to provide ocean common carrier
services to and from the port of Tacoms, Washington but does
not make vessel calls at Tacoma.

12. Matson, in furtherance .of tﬁ operations as & vater common
carrier maintains an ocean terminal at Sand Island Terminal »
Honolulu, Hawaii.

13. Matson provides its ocean common carrier transportation
services between the United States mainland and Hawaii through
ﬁhe use of containecships.

14. Defendant, s;a-t.md Service, Inc., on or adout December 9,
1999 sold certain assets to A.P. Moller —Maersk Line which

.assets included ships and Sea<Land's foreign trade business.

15. On or about .ianuu-y 5, 2000,Sea-Land Service, Inc. filed
with the Surface Transportation Board, 7th Revised Page
2,110,001 in vhich dzfeud’.an!': represented that it vas.now
opersting under the name "CSX Lines, LIC", See Attach-‘e:;n: A"

hereto.
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16. Defendant Sea-Land Service asset sale to Maersk included
ocean termimnal facilities at Long Beach, California and ricm,
Washingtoa. ’ '
17. Defendant, subsequent to the sale to Maersk of the terminals

identified in puagtaph 16 above, is now one of 8 number of users
of the above mentioned ocm texminal fgciixtieo.
18. Dcfenc'lu,;t, Sea-Land Service; Inc., nov known as CSX Lines,
LLC, at sll times -a:tetial to .thia‘ complaint, held itself -out
‘as a vessel 6petau|_:¢ ocean common carrier in the United sntes.
domestic offshore trades further known s the "Honcontigubns
Domeati¢ Irade(s)” as dﬁﬂ.ned in section 13102(15), 49 United
States Code (2001 Supp.). '
19. Defendant, Sea-Land Service, Inc., now known as CSX Lines,
LLC, conducts business as & vessel operating ocesn common car-
rier betveen ports located in California, Oregon and Washington,
on the one hand, sod oa the other ports in m;‘mu and Guan.
20. bDefendant, Sea-Land Service, Iac., now known as csx' Lines,
LLC, at all times materisl to this complaint, was s cerrier
defined by sectiom 13102(22), 49 United States Code (2001 Supp.).
21, pefendant, Sea-Lsnd Service, Inc., now known &8 CSX Lines,
LLC, holds itself out to provide ocean -common carrier services
to and from the port of Portland, Oregom but does not make ves-
sel calls at Portland.
' 22. Defendent, Sea-Land Service, Inc., now known as CSX Lines,
LLC, holds itself out to provide ocean common carrier services
to aad from the port .o! Seattle, Washington but does not make

vegsel calls at Seattle.
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23. DHX, at all times mzterial to this complaint, wss a customer
of both defendsuts and tendered freight to both defendants for
At’ranspo:tlat:lon betveen points sud places in Caiif_oruia, Oregon

and Washington, on the one hand, snd Haveii and Cuam on the other.

The Tariffs In Issue
24. Matson has published and filed with the Surface Itamnsporta-
tion Board more than one teriff thet contains rates and charges

applicable on the services provided by Matsom in the involved

Noncontiguous Domestic Trede(s) betveen the mainland Ugited

States and both Havaii aand Guenm. : !
25. Matson has published and filed with the Surface Traasportation ‘
Board tariff STB MATS No. 34 (_8159 ldcﬁcifled as Matson “YTariff
14~F") vhich represents thet Tariff 14~F contelus Local Com-—

sodity Rates applicable on an all water service identiffed as

a "CY to CY" or "Container Yaxd to Contaimer Yard™ service.

26. Matson Tariff 14-F contains rates and charges vhich zre-

flect a “port-to-port” ocean transportaticn service and such

Tariff 14-F was filed an in effect at all times material to this
complaint. ' v

27. Matson Tsriff 14-F includes rates and charges for Matson's
port-to-port services between the ocean terminals identified.
'in paragraphs 9 and 12 of this complaint.

28. Matson iua published and filed with the Surface Transport-

ation Board tariff STB MATS 2016-D (cls§ identified as Mateon
*Tariff 2106-D") which represented that Tariff 2016-D contsined

EXS; _2%4&
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7.
Joint Motor-Water Commodity Rates applicable from shipper "Store-
door'vlocaiioas in California, Oregon and Washington, on the one.
hand, and poimts in Hawaii on the othgr.
29. Matson Teriff 2016-D constructed the joint rates by vee

of or idemtification of a "base” rate that was equal to the

all water port.to port rates contained in Tsriff 14-F.

30. Matson Tariff 2016-D provided that a shipper determine

the applicable joimt motor-water rate by reference to Bule 750
. of that tariff vhich contained a 'zone'u:bitraty' tharge which

was to e added to the'id;utified base rates in order to de-

t;rlinq the joimt motor-water rates.

31. Matson Teriff 2016-D vas published and in effect at all

times materisl to this coaplasint. R B

32, Matson Taxiff 14-F con:cins& a "Section 7" whichk in turm

contained 8 chaxrge for *Hh;rfage' to be sapplied on sud added

to the port to port rates coantained in Tariff 14-F.

33. Matson Teriff 2016-D comtained a “Section 7° which im turm
‘contained a charge for “Wharfsge” to be_nppliad on and added

to the joint motor-vater rates contained in Tiriff 2016-D.

36, Matsom Tariff 2016-D, Rule 750, contsined e statement of .
rates and charges which reflected a motor carrier pickup suod
delivery service betwveen fnlnnd locations and Matson's port,
terminal facilities for ocean treansport to Hawaii.

35. fThe charges contsined in Rule 750 of Matson Tariff 2016-D,
at all times material to thie complsint, did not imcrease nor
decrease simultaneously with Httﬁm'a £filing and publication of

rate-increases or decreases in Teriff 2016-D vith the Surface

Transportetion Board.

BGs
A4
Ao Be

. _
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36. That Matsonr, at all times material to this complaint, d-id’
not negotiate the joint motor~-water rates contaiaed in Matson
Tariff 2016-D with the motor cacriers listed as patticipating

in Taxiff 2016-D. _ L
37. HMatson Tariff 2016-D represents Matson's unilateral repre=-
sentation that Tariff 2016-D coatains jolatly agreed upon rates
but that the charges contained in Rule 750, at sll times mater-
1al to the complaint, vere actually local motor carrier pickup
and delivery charges that vere e;tlbliched without any sgreement °

betveen Matson end the motor carriers to which Tariff 2016-D
ascribes ss jointly agreed'-otoz;ntar rataj. » . .

38. Matson has published and filed with the Sucface Transporta-
tion Board tariff STB MATS 2034-5 (lls-o 1dentified as Matson
"Tariff 2034-E") which wvas in effect at all times material to
this complaint. ’
39, Matson Tariff 2034-E represents that it contains rates

and charges that are applicable between points in the asialand
United States, on the one liand. and on the other, poinmts in
Hawaii. N

40, Matson Tariff 2034-E represents that it coatsins joint
rates aud proportional rates appilcnhle betveen j»oints and ports
in the aainland Unfted States, on thé one m'.:fnd, and om the other

points and ports in Hawaii.
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41. Matson Tariff 2034-E is divided into "sections” which

include as follows:

Section 2 ~ Dry Cargo Commodity Rates-~Motor-Water
Section 3 ~ Refrigerated Cargo Rates-Motor-Water
Section & - Motor Vehicles-Motocr-Water
Section 5 ~ Joint Dry Cargo Proportional Coamodity
Rates-—-Motor-Water :
Section & ~ Joint Refrigerated Cargo Proportional Com-
) - modity Rates-Motor-Water ]
.7 = Joint Motor Vehicle Proportional Rates-
Motor-Water .
8 - Routes ‘

Section

Section

42. The sections of Matson Tariff 2034-F existed as des~
cribed in paragraph 41 above at zll times meterial to this

complaiunt. )
43. Matson Tariff 2034-E also contained & “Section 1* vhich

" contained tl_xe Rules and Regulations applicable to Tariff 2034-E.

44. The application and geographicel scope of Matson Tariff
2034-E is contaimed in Section 1, Rule 150 aad Rule 750 of
that tariff.

45. Mstson Tariff 2034-E Rule 150 represents that i'.he rates in
Tariff 2034-E apply "vestbound” “from shipper's premise at a
named origin" to a Container Yard at a Hawaii Port, subject to
Rule 750.

46. Matson Tariff Rule 750 of Tariff 2034~E states that vheﬁ
service under rates countained in Tariff Z034-E apply to or from
"shipper's or consignee's premises” then such service "will
apply at any location within the limits of the cities, town
or villages from or to which the rate applies™.

47. Matson Tariff 2034-E Rule 150 further states that the
definitions of service in Rule 150 may be modified by

FXIprT i@ﬁ.

—iﬁ




OCT-U‘G-OZ 08:03AM  FROM-perona langer 5624808823 T-538  P.011/051 F-214

1o,
specific provisions in a commodity rate itea.

48. Matson Tariff 2034~E :épresen:s that it names proportional

rates that apply, on & westbound basis, as follows:

“From Container Yard st a Pacific Coast Port to
Container Yard st 3 Havaii Port". :

- This lnguagq » as contained in Tariff 2034-E Rule 150 was iz
effect at all times material to this complaint.

49. Matson Tariff 2034-E, sectious 2, 3, contein joiat motor

vwater rates and contain a statement of the through routes over

vh:f«:h the retes in those s.ecuo;x:o apply.

50. Matson Tariff 2034~E, section 5, ﬁoel aot éontciu any
~te£.g'x;e';|_ce to mor state - any through routes over vhic'h such
::zeﬁgmftdud in igecti!‘:_n 5 are to be applied.

51, Matsom Teriff zqsb-z._' section S, states that the rates

contained in section S apply as follows:
"Commodity Rates On Non-Refrigerated Csrgo-Motor~
Water
Rates in dollers per.conteiner to Hawaii CY unless
otherwvise stated. ’ .
Rates are proportional and apply oaly on shipameats
o having a prior or subsequent movement by a motor
. carrier and apply from origim CY and to destina-
- tion CY only" : . .
Such application of rates contained in Matson Tariff 2034-E,
section 5, was in effect ot all times material to this complaint.
52. Matson Tariff 2034-E, at all times material to this complaint,
did not contain a rule, provision, or "section® which included
a charge for mainland vharfages nor Honolulu destination wharfage.
53. Matson, purauant to the rates and charges in Mstason Tariff
2034~E did not assess but Matson absorbed in its rates, all
charges that would have been included in Sections 7 of uAtson

Tariff 14-F and Tariff 2016-D.

EXHIBIT
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54. Matson Tariff 14~F and Tariff 2016-D, at all times material
to this complaint, coatained a Governing Publication provision
vhich stated rhat the tariff was subject to and goverﬂed by
the Uniform Freight Classification tariff ICC UFC 6000-H.
s5. Dcfendant, Sea-Land Sexvice, Inc., now known as CSX Limes, -
LLC, pui:lisl:led aud filed vith the Surface rx_.impozu:iou Board
taziff STB SFEAU 468 that 'va; in effect from October 1, 1997 to
June 13, 2001. ’ |
56. Detendi_nt, Sea-Land Service, Ige., on June 14, 2001 414
publish and cause to be filed with the Surface Transportation
Board tariff STB CSXL 468. See Attachaent "B" hereto.
57. Tariff STB CSKL 468 van published snd filed in the name -

of “CSX Lines, LLC" but the tariff contaimed the same provi-

sions, rules and rates as existed in Teriff STB SEAU 468 on

June 13, 2001.

$8. Dete‘ndantme‘.—‘m&—. upon complsinent's

best infémtion and ﬁlief, caused the transfef of its business
and operations from defendant Sea-Land Service, Inc. (slso known
as SL Service, Inc.) to & new md_sep;:ate compaay now known as

CSX Lines, LLC.

59. Complsinant, upon best informationr and belief, states that

the t.tsns-ter of the business and operations stated in parsgraph

58 above occurred between January 5, 2000 aad June 13, 2001.

60. Complainant, upon best :lnfomt.i.on and belief, states that

'CSX Lines, LLC 13 the succeasor in interest to Sea~-Laund Senice. oL

Inc. (also known es SL Service, Inc.).

EXHIBIT
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61. Tariff STB SEAU 468 represented that it coatained rates
and charges reflecting "Joint, All-Water sad Proportional Com-

‘modity Rates® that applied op services betveen ports and points
" in the Mainland United States, Alasks, Puerto Rico, Canada and’

Maxico, on the one hand, snd on the other ports aund points in the
State of .Hav.au.a ’

62. Tariff SYB CSXL 468 represents that it coutsius rates and
charges ~reflet:t:i.ng Joint through intermodal end sll-vster move-
ments of container tzeight.

63. Rule 160 of STB CSXL 468 represeats that defendant's gll-
vucer service applies betveen defendaat‘s terminals that are
identified in Rule 940 of STB CSXL 468,

'-64. Rule 940 of STB CSXL 468 consists of two pctts-—lule 940-a

and 9&0-5 vhick were in effect from Jure 14, 2001 to the date ot'
this mnded conplaint, and 1imit the applicstion to those ports
stated therein. See Attschaent "C™ hereto.

65. lulg: 160 of STB CSXL 468 further represeats that it con-
tains *Storedoor™ rates vhich are deteimined by identification
of a "base” rate vhich is then added ta s “Zone Arbitracy”

to determine the "joint rate“.

66. Defendant CSX Lines pricing structure in comstruction of
such "joint rates® is the same eas ser forth by Matson in Matson
Tariff 2016-D. . .

67. Defendant CSX Lines, LLC in’both STB SEAU 468 snd STB CSXL
468 maintains a separste charge section identified as 'ﬁhatfags;'

charges.

1
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68. Defendant's provisions contained in Rule 998, sub-parts
998(A) through 998(H) reflect the same level of rates and - .
charges for Wharfage, except as to chsrges applicable on 24
‘ foot size equipment by Matson, as those published by and applied
by defendant Matsoo. ’

§9. CSX Tariff 468, and 1ta prehi:elao: SEAU 468, contain
couodﬁty rates and charges based upon‘ weight snd measure and
based upon "per container” or “PC" ratings. - A
70. Matson Tariff 2034-E contains s series of rate items that
‘are specifically stated as applying om cargo of named shippers.
71. CSX Tariff 468, and its predecessor SEAU 468, contsins and
contained s gg_ies..q:a&:h' Jtems that coatain restrictions on
the rate items 8s applying to or from identified street address
locations. .
72. CSX Tariff 468, and its -predacess.o; SEAU 468, does not con-
taio, nor incorporate by refereuce, any participating carriers
nor through routes ideatified as being applicable on the joint
_rates identified in the identiffed tariffs—-SEAU 468 and CSXL
468, ’ ’

73. That all times material to this complaint, neither Tariff
SEAU 468 nor Teriff CSXL 468 contained a statement of through
routes nor participating carriers for either the alleged jéiu:
rates nor proport-ional rates published in Taciff SEAU 468 and
subsequently CSXL 468.

74. Defendant, Sea-Land Service, Inc., now known as CSX Lines,
I;LC, does not issue through bills of lsding for shipments that

acre moved and rated under the Joint rates or Proportional rates

exarr 7 e 7.
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stated a9 contained in Tariff SEAU 468 or Tariff CSXI 468.
75. Tariff SEAU 468, from October 1, 1997 through June 13,
.2001 contained rate items identified as being applicable on

the shipments of vamed shippers.

76. Matsou, at all times material to this complaint, did not
:l.ssue through bills of lading to: shipuments received by Mstson
and rated under the ?ropo:timwl rates contained in l(ataon
Tari£f 2034-E. *
77. Matson, at all times lntez'ial to this colphlat. did issue
freight inveices that reflected a "CY to CY" sexvice -nd not &
through route service for shipments rated under the Proportional
rates in Tariff 2034~E, ‘ . o
78, Matson, at all times ;ute:ul to this cimplalut, did not _
publish nor identify any through routing applicsble on the ship~-
. ments rated by Matson under the lf:oportional. rates in Matson
Taxiff 2034-E. - ' : _
79. Defendant, Sea-Land Seruee. inc., novw knm 88 CSX Lines,
LLC, at all ctimes material to this couplamt issued freight
invoices that stated defendant's services under the Proporxrtional
rates in Tariff SEAU 468 And CSXL 468 were "TI™ meaning thatr the
service involved was betweea defendant's terminals as identified
_in Rule 940 and contained in Attacbment “C" hereto.
80. That, upon information and belief, defendant Sea-Land Ser-
vice, Inc., now known as CSX Lines, LLC, published its tariff
1a a manner such that defendant's tariff would match the rates,
charges, and represented services in the tariffs filed by Matsonm.

! |

Ex‘t.-l . -~
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The Statutory Structure
Complainant, DHX, Inc., heteby identifies the statutes

and regulations that Defendants have violated and which are the

subject of this complaiat proceeding.

Defendants are t:u-r:le‘z:atT subject to regulation pursusat
to the provisions of the ICC Termination Act of 1995 (Icm), ’
49 U.S.C. '§§13101 et seq. (1996 Supp.). Defendants have viola-
ted sections 13701(e), 13702(a) and 13702(b) as well ss sec-
tions 1312.2(a), 1312.2(b), 1312(3)(a), 1312.3(c), title 49
Code ot Federal Regulutim Defendant’ Sea-Land Service, Inc.,
nov kum as CSX Liaes, 'LLC has ‘further violated section 1312-
W5 7and section 1312.14(b) in that defeadsnt's tariff con-

."-“ =
"‘tains the representation that it provides for *joint rates®

but tha:_-r.hc tariff coatains no iden:uicauon. of any partic-
! 1patixig carrier other than defendant mor sny “through routes”

as tequﬁed for a joint rate.

In u'ddition to the above, both defendants have published

tariffs which attempt to utilize non—t.'rcnspb:uuon facrors

#s a basis of ratemaking and which result in a pattern of

aumerous liauplicaung and conflicting rates through out the

1uvo1§ed tariffs. ’

‘ Section 13701(a) ‘requires that a regulited carrier's
rates, classifications and practices be 'reasonable’. Sectiosn .
13702¢a) requires carriers to provide service only if the car-
riers rateg aud charges for the carrier's services are con-

tained in a filed tariff. ’Sectfon 13702(b) provides the

T"f

EXH!B!TM
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minimum statutory requirements for the contents of a tatiff;
These minimum requirements’ include the identification of the
.ca‘rners; that are parties to the tariff (§§13702(b)(1)(A)),
the privileges given and facilities allowed (§§13702(b)(1)(n))
an& aay éulsi'chat qhange,_affcct; or determine sny part of
the published rate (§§13702(b)(1)(E)). ‘

Defendants have a duopoly in the subject u:ice:. They

exercise a form of price leadershkip or conscious price paral-
leliem through the public exchenge of.price information which
tesults :.u the m_teiu.ag of rates and charges, Me carziers :
furthexr publish rates and charges on commodities that are mot
aubjeét ;;o regulation in order 'to maiutain the ex%.h’tuge of such
information. These cerriers likevise publish the purported in-
land divisions of motor carrier portions of purported "th:ough.
joint rates™ which are npot éequited to be public pursuant to

43 U.S.C. §§13702(b)(3). These carriers further publish the
names: anc} some of the information related to their services

for "major“ or large shipper accounts which is not required by
the ICCTA. These carriers, however, appear to withhold or fail

to pubnsAh all- service terms and conditions which include the
‘zpparent ‘existence of cargo volume commitments by these large
customer accounts. The carriers -decline to make volume pi;cing
available to freight forwarders and the complainsat in mticuiat.
bssed uypon the representation that neither carrier pacticipates

in any form of volume pricing nor service contract arrangements

‘in the subject domestic offshore trade.

E‘G‘.’.”Bﬂm '
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In addition to the above, these carriers have entered into
a capaci:y rationalization sgreement which has been implemented
as a reczprocal sbippe:-ca:n.er artnngnent and :.u be:lng con—

ducted by the carriers in aypc:ent violation of nctiou 13702(b)

-(1), 49 U.S.C. (1997 Supp.). The pattern of p:ice parallelism
and elim;nati@n of servieé competition represents a breakdowa
of conpe!:iéion in or a “market failure” s:n'cha Rouconugu.ous
Do-zs:icg‘rzade to and from llav&ii.

The'Board's Rules of Practice and Procedure persit the
submissidn of claims 'agalns.t carriers individuslly and joinmtly.
Conpla:lnant hereinafter oeu forth 1u claims against each of
defendants individually and thete&ftct those clms that may
be made against def.eudanr.s\ Jointly.

CO\mt l
81. Coaplainant hereby 1ncotpozates the ave:nents contained in
paragtaphs 1 tbronxh 80 as if set forth in full.
82. Matson, in its I:a.tiffs 14-F and 2016-D, at all times:
material 'to this conplainn. has publlahed 'nininun revenue*
rates :.n freight clatoification rules.
83. Hatson, Rule 31(a)(2) of Iat!.ff 14-F, and Rule 884(a)
of Tariff 2016-D, impose upon shippers a minimum revenue
charge on containers elusiﬁ.ed by the lules as “Overflow”

containers.
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_.oﬁ containerload freight rated under Rule 30 of Tariff 14-F

. gequire that each commodity in a Mixed Shipment be rated

18.
84. The minimum revenue charges ‘in Matson's Tariff 14~F aand

2016-D are stated ona 'li:t container' basis and are applied

snd Rule 646 of Tariff 2016-D.
85. Rule 30 of Tariff 14~F and Rule 646 of Tariff 2016-D

are Mixed Shipment provisions that are used by complainact
to tender consolidated contaluers to Mstsom. -
86. Rule 30 of Tariff 14-F snd Rule 646 of Tariff 2016-D

at the spplicable ‘per hundred welght("CWI")' stated ig the
tariff for the identified commodities.” o

87. +The .puhlicction gf. s minimun :even;ne per container :aﬁe.'
applicable upon rates stated and required to be applied on

a CWT basis represents not only ;nconpqtible forms of crates,
but rcpre'sen:s .an inteat to deprive shippers of the sbility to
challenge the 'minimum revenue container charges’ on teciol;-
ablaaesi grounds as appiied to Mixed shipnénca.

88. The publicaticn of a migimum conteimer rate in a tariff
rule, rather than in a rate item, does mot comply with the re-
quirement that tariffs be clesr, simple and unambiguous as
applied to Mixed si:lp-ent'e.

89. The.pﬁblicatioa of a rate m a rule further represents

a ‘misplecement’ with the intent to mislead the shipper as to
the applicable rates and charges on any given {individual com-
nodity.’ ’ .

90. The publicaticu of a minisum revegue “per container® or a- h

coutaiaerload rate in a tariff rule comstitutes sn uureason-

EXCHIBIT (A
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able practice and a violation of 49 CFR 1312.3(c) (1999 ed.).
91. Commodities shipped under & Mixed Shipmeat rule, end rated

on a CWT 'basis, should be rated on a CWI basis and not on a

'partial' CWT and a 'Container’' minimum revesue basis.

9z, Copplainaut has been aanaged by the application of the

minisum revenve provisions in Tariff 14-F Rule 31 and Tariff

2016-D Rule 834 to ihe extent that Complainant's Overflow Con-

tainexr carge has been nader-nbject to a8 Containerload minimum |

revenue charge rather than being rated on 8 CWT basis for the

actusl amount of the cargo contained in the Overflow Shipment.
' Count 2

93. Complainsnt hereby incorporates the averments contained

in Paragraphs 1 through 92 as if set forth in full.

94. Matson, ftom.at leaa:joétuber 1, 1997 through June 2,

2001, maintained Rule 31(a)(1) end Rule 31(a)(2) in tariff

14-F. ' '

95. Rule 31 of Tariff 14-F is deoominsted as an "Overflow

Cargo™ rule but it represents a rule of freight classification.

tender Overflow Cargo éi:ec:iy to Matson are assessed rates
"based upon the total veight o£ the lhipnent'

97. Sthpe:s that tender their Ovettlow Cacgo to Matson
under Rule 31(a)(l) are not subject to the minimum revenue
cherge in Rule 31(a)(2) but are charged onlynfor the vei;h:
of the cargo sctually shipped.
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98. The conteants of Matson Tariff 14~F Rule 31 reﬂe‘cts that it
43 discriminatory on its face and in its application dependent

‘upon the identity of the party ‘loading' the containex.

- 99. The provisions of Rule 31(a)(2) are appi.:‘.ed as to .tteight
forvarders that tender Overflow Cargo to Mstson while pm‘;yu-
etary shippeu that tender Overflow Cargo are not subjected to
the minimuun zevenue container chsrge. ' ’

100. The discriminatory spplication of s tariff rule, which
1s mot based upon legitimste transportation factors, 1s an

unreasonable acd arbitrary practice and an unreasonsble form

of freight classification in violation of §§13701(s), 49 U.S5.C.
101. - Complainafié-His Been damaged by the discriminatory applic-
ation of Tariff Rule 14-F Rule sz(a)(z) as comparad to Rule
31(a)(1) and such injury extends to the assesament and the
collection of minimum revenue charges on Complainant's Over-~
£low Cnrioes as compated to the asseasment and collection of
Overflov Cargo charges based upon the actusl weight of the
cargo tendered as ovexflow cargo.
Count 3

102. Complainsnt hereby 1m:orpo£a:es the averments contained
in Paragraphs 1 through 101 es if set forth in full.
103. H-pson Tariff 14~F is ;ove-t'ued by the Uniform Freight
Classificatfion, JICC UFC 6600—8.

"~ 104. The Uniform Freight Classification contains Rule 24

- which governs the reting of cargoes shipped in excess of a
full load. ) '

BB ol e 2/
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105. Rule 24 (Section 2) of ICC UFC 6000-E states that cargoes
in excess of a full foad are to be rated “at actual” weight.
106. Hule 24 of ICC UFC 6000-K conflicts with Rule 31(8)(2)
of Tariff 14-F and Bule 24 takes precedence u a ’zovetnihg'
publication. . A
107. Matsom is ¢nga;-:lng iuv-n u-area:quabla’ p‘:actice ‘in main-
taining cibnlflieting‘ rules of cargo and freight classification.
108. Gosplainant is eatitled to the bemefit of Bule 24 of ICC
UFC 6000-H, and its successor publications, snd has been damaged
in the amount of the differeace betveu_: the amounts Complainant
has paid Matson as minimum reveanue charges and the charges that

would have beea 1ncqr£ed has- Complaineatys Ov ot oz, Cargo beea”

properly t-tec_l based upon the ac:’ual"ﬁi'gh‘t of the cargo ahip~

ped under Rule 31(e)(2). '

Count & )

109, Complainant hereby incorporates the averments coatained

in Paragraphs 1 through 108 as 1f set forth in full.'

110. Matson has represented to Complainsat that Matsom con-

siders Cosmplainant to be a competitor in so fsr as Complainaat
- has solicited full truckload or contéinerload freight.

111. Matson, prior te June 1992, vpem&ttql cénplaimt to

ship full containerload shipmeats by-utilization" of s Cargo,

NOS provision contained in Matson Tariff 14-F, Item 5.

112. Matson, prior to June 1992, had complained to the

Complainant that Item 5 of Matson Teriff 14-F was for che

use of full containerload customers of Matson and that Com-

plainant should not be using that tariff item..

BB _oA . 5
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“had an effective date of July 1, 1992.

designated Bj Matson ss tariff "STB MATS 2034-E” and is

" to Complaineat.

22,
113. Matson, on June 18, 1992 filed Matson tariff JCC MATS
2034-E with the Tuterstate Commerce Commission vhich tariff

114. Matson tariff ICC MATS 203%-E was subsequently re-
the same tariff .as is conpl'ained~of by DHX in this pzoceeding.
115. Matson, st the tise of filing of ICC MATS 2034-E, did

aot disclose the existence of snd the f{ling of that teriff

116. Matson, on July 12, 1992, did cancel snd- csuse to ‘be '

regaved from Matson Tariff 14~-F, Itema-S snd 10 vhich pro-
videﬁ rates on uhipnénu t.egdqzegx on 8 “Cargo NOS" and "Dan~
gexrous C.arge NOS" basis. '

117. Matson, in tariff ICC MATS 2034-f, published rates

that vers then mede available to praoprietary shippers (also
known as- *baneficial owners.of carze') on a joint motor-vater
rate basis.

118. Matson, at sll times mstecial to this complsine, has
nsintsined joint motor-weter rates as well as Tates designated
as "prop;:_ttiouul rates” gh}t are contuined in STB MATS 2034-E
which contain restrictions im their application to the non~
tnnspoténtion characteristic of ."evneﬁhib' 'of the cargo.
119. Matson, at all times qgaezui to this co-‘:phint, hes maip-
tgined joint no‘tor-ﬁte: 1;_.;“ as well as ratea destmie& as
"proportional rates® thet are contained in STB MATS 2034-E

that contain other restiictioms in their nppilcaciou to
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jdentified zip codes, street address locations, med shippers,
particular through routes, and minimum numbers of cont_ainets
‘ that may ‘e tendered in a given period as well as & ‘maximum’
number. of containers that may De tendered in a stated period of"
tise. ‘ ' ' ’
120. Natson, at all times material to this cosplaint, has
mainteined joint noéox:—viter rates as well as rates: deﬁiguu:ed
as 'pfopo:ti_ml rates”™ that are contained inm STB MATS 2034~E
that are made effective for periods of t:uu.e that fnclude a

few days to ss much as 60 to 90 daya.

121. Matson, st all times material to this complsint, has
maictained “joint -wotor-water rates as well as rates designated
as "proportional istes” that are contained in STB MATS 2034-E
that are the same as "project rates” snd which are limited in
their application to identified consignees or locations in
Hawaii.

122. Matson, from June 1992 through at least September 1993,
did mot list teriff ICC MATS 2034-E as being in existence and
the fact of the filing and rates in ICC MATS 2034-E ves denied
as to Complainant.

123. Matson, at all times materisl to this éoaplain:, has
cousiaténcly refused to offer and to provide Couﬁhiuaut the
same access to the 3otni motor-water services snd level of
rates that Matsen provides to proprietscy shippers and those
shippers ot consignees that have sn "ownership imterest® in

the cargoes shipped.and rated under STB MATS 2034-E.

EXNIBIT % :,z 77




OCT-08-02  08:15AM  FROM—perona lann: 5624000823 T-538 P 038/051 F-éM

ol

24.
124, Hatsén, from and sfter Jurne 1992 and at all times material
to this complaint, represented to DEX that the rates and charges
that were available to freight forwerders were those published
in Matgon Tariff 14-F or Tariff 2016-D.
125. Matsom, at all times materisl to this cemplaint, repre-
sented that Complainsnt would have the ability to ship cargo
on Ha‘tse'nv's vessels utilizing the provisions of the Mixed Ship-
aent Rule 30 and Overflow Container Rule 31 of Tariff }4~F.
126. Complsimant, ss 2 direct result of Matson's refusal to

offer and provide DHX the same joint motor-vater rates and !

'proporti'onl rates as Nstson was providing to shippers or
coiuimgn that had ownership interests in the cargd™Vis ob-
1igated to utilize Matson's Mixed Shipment and Overflow Con-
tainer provisions of Rules 30 and 31 of Tagiff 14~F and Tariff
2016-D. -,

127. uq;son only afforded access to the joint motor-water

rates and proportional rates that Mstson provided to shippers

or cona:.énua that had a benefictal ownership 1ntgrut in the
cargo vl;én Complainsut was scting 88 the warehouseman and drzysge
sgent of' such a proprietary shipper. '

128. Matson, by wey of publication of non~transportation re-
strictions contalned in the various tariff iteas in STB MATS
2034-E,” has eatablished and mainteins a rate structure vhich
results in unceasonable discrimination against freight forwarders

end further vorks to exclude freight forwarders from competing

for full containerload business limiting forwarders to the use
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rates and charges in Matson's tariffs vhich resulted in vverall
higher rates, chaxzges snd costs of trsansportation than the rates
charges and costs of transportation incurred by proprietary
shippers for the same services affered by Matson to those ship-
pers by way of Tazlff 2034-E.
129. ‘Couplainan:. as a dicrect and proximsate result of Matson's

uwnreasonable p:lcticas in maintaining unreasonable, unjust and
. discriminatory teriffs and rste structure, has been dumged 4
- through the loss of Ctmplaimnt s full containerload customers
and business.
130.° Col@luuat. as a direct tnd proximate result of Matsou's
unressonable practices in maintaining such discriminatory nriffs‘.

and the practice of excluding freight £otngde:a from the ser-
vices and rates contained in Tariff 2034~E, has been damaged
through the psyment of rates aud charges greater than those
otherwise applicable under the the pravisions of Tariff 2034-E.
Count §

131. Complainant hereby incorporstes the averments contained
in Parag;apha 1 through 130 as if set forth im full.

132. H;Fson. betveen the period September 6, 1998 and October
17, 1999, undertook & restructuring of the provisions of Matson
Tariff 16-F. '

133. Matson, during the time period stated in Psrngtaph 132,
did anend, revise or removed the tariff rulas, items, item
_motes, or provigions that Matson had previously provided to

freight forvarders under vhich forwarders, including Complaimant,

bad been afforded the ability to ship full contaimerloads of
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freight at rates that wexe competitive with Matson’s published
full contsinerload rates.
134. Metson, in Rale 30 of Tariff 14-F, published vhat Mataon
identified as "Rule 30(c)(4) freight™ rates. '
135. Matson published rates in Rule 30 of Ia.riff 14-F in order

to avoid the publication of individuszl rate items on the commo-

dities listed in Rule 30(c)(4). ’ 7

136. Matson, also published in Rules 30 and 31 of Teriff 14-F

a definition of "shipmeat” that wes not consisteant with thst

term a8 eusr.qmu:ilr understood in the transportation industry. )
137. Matsom, did publish a definition of the ‘term "shipment”

in i‘t: Tagiff 2034-E whicbovag consistent witk the use of that

ters 8s customarily undezstoo&:;ﬁd;'éi'e'f%tl;'pottation induscry.

138, Matson did utilige the term “shipment”™ as contained in

Rules 30 and 31 of Tariff 14-F as & meana of creating or making

"overflow” shipments as such could then be rated under Rule 31.
139. Matson, through 8 geries of changes ia Rule 30 and Rule
31, did revise the term "shipment” fros spplying to all con-
tainers tendered to Matson over a *14.day" period to a "7 day"
period to those tendered oa 8 single "vessel/voyage".

140. The gffecn of the chaages of the ters "shipment”™ was to
reduce the total mmbgrg og.::éntainers which could them be con—
sidered as and rated u;':ov:erflo;‘.' éonuinezl.

141. Matsonm, in eonju.ﬁcti;;u vith the reatriction:af the tera
shipnenf_‘. likevise published nc:euga in "migisum tevenue"

charges per conteiner as contained in lulé 31.
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142. Matson published three increases in the minimum revenue
per cot_'!tainét charge vhich totalled 17.5% vhich such increases
vere onii incurred by freight forwarders, including Coamplainant
that were requized by Marson's rate su'uetutevs to use Rules
30 and 31 of Tariff 14~-F in order to ship lﬁl_tiplé'contuiners.
143. Matson, on November 18, 1998, removed and cancelled the
rates 'ptoyielled on "Rule 30(c)(4). freight” and thereafter did
publish individual rate »izm on. conmodities previously in-
cluded in the Rule 30(c)(4) freight list. Attached herato and .

identified as Attachment “D" 1s & copy of the Rule 30(c)(4)

list. ' .
. 144, Matson, in addition to the cheages msde in Rules 30 and

31 of Yariff 14~F, further amended "notes” coantained in various
heavy density or heavy loading commodity rates vhich' resulted
in the reduction of and eliminstion of fre!gh: forwarder use
of those heavy density commodity rate items for top loading
of light denaity gugoés. o .
145, Matson, betveen September 6, 1998 and November 18, 1998,
did amend "notes” contained: in tbe below list of commodity
rates items in Yariff 14-F:

Item 115 - Canned or Preserved Poodstuffs

Item 185 - Drugs or Medicines .

Item 270 - Paint, Materiels and Other Acticles

Itea 305 -~ Paper and Printing Paper .

Item 335 - Petroleum Products .

Itea 355 - Plasterboard, Gypsum Wallbosrd, Insulating
Ites 500 - Washing, Cleaning or Lsundry Compounds

146. Natsou, in some of the above Items identified in Pazagraph _ .
145, did further iaclude specifié minimun weights which alao
precluded the use of such tariff items for top loeding of

light density cargoes.
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147. Matson, as stated in paragraph 142, imposed increases
in the sinimum revenue charges contsined in Rule 31 vhich in-
creases are described in the aff!.davit of Mr. Bradley J. Dechtex:
daced September 30, 1999 and iancorporated hereian.
148. Matson, on February 14, 1999, imposed a 5% general rate
increase applicable on per hundred weight (CWT) r.ounoditiea
contained in Tariff 14-F and Teriff 2016-D.

149. xatson, on February 14, 1999, did not impose the 5% general

rate increase on shippers of full containerload freight that was .

rated by Matson pursuant to the provisions of Tariff 2034-E.

150. Ihat the aforementioned actions of Matson, as stated in
‘Paragraphs 131 through 149. herein, were directed at sné ounly

impacted the business of freight forwarders.

151. Th;t as a d:.rect and. proximate result of .the ections of
Matgson, as stated in Paragraphs 131 through 150 herein, Com-
plainant :vu subjected to unreasonable, unfair and destructive
competitive practices by Matsom.

152, That as a direct and proximate result of the_actinns of
Matson, :as stated in Paragraphs 131 through 151 herein, Com-
plainant ‘vas excluded from: competition fo‘r full containerload

business and competition in the Hawaii Trade.

‘153. That Matson, through the above ideatiffied unreasomable,

unfair and destructive competitive practices has obtained an
exclusion of freight forvarders from the msrket for full con-

tainer:loqd business in the Hawaii Trade.

154.  Complainant, as a direct and proximate result of the

unreasonable, unfair and destructive practices of Matson, has

been danaged by the loss of its containerload business end

customers.
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' » Count 6 _
155. Cogplaiﬁant' hereby incorporates the averments contained
in Paragraphs 1 through 153 as if set -fotthvivn full.
156.. Complainant, as a shipper under tariffs 14-F and 2016-D
is nbligt_lted to and is assessed a chatgé for. "Wharfage".
157. Hiéson, ﬁ!u:ough the use of tariff 2034~E, does not assess

'but instead absorbs the wharfage charges vhich are imposed on

ahippet:-: pursuant to Sections 7 of Tariffa 14~F and 2016-D.

158. The imposition or absorptica of such Wharfage cherges

is based'upon the ideatity.of the shipper and thereby con-

stitutés an uaressomable practice in ki.nponitiou or absorption
- of such jchu-geg. . : R AT Spabrgss

159. Coaplumnt has been caae_ucd and has paid charges for

m:!oge»'as imposed by Matson and Cosplafinsnt has been damsged

the:eby-:' .

160. Coéiplainant has been-damaged by Matson's unreasonable

and di:aciiuinar.ox;y practice of unequal absorption of wharfage

cherges in the amount mtfc“pluunt has paid Matson for

such charges.

" Couat 7

161. Cosplainant hereby incorporates the averments contained

in Paragraphs 1 through 160 as 2f set forth'in full.

162, NMatson has published rate items in Tariff 2034-E that

reflect 2 port-to port urvice but are 15.:1:?«! to cargo having

been shipped by the 'bgnenezil ovper' or slso termed "propriet-

ary oinershii:" cargoes.

R

- EXHiBIT




0CT-08-02  06:09AM  FROM-percna langer 5624809823 T-538 P.020/051 F-214

30.
163. Matgon has further published rate items in Taxiff 2034-E
vbich are conteined in _Sectiéu 5 and uainé item numbers 6000
. tl.h:wgh 6999 series and azre identified ss "proportional rates®.
164. The rates in Tariff 2034-E, Section 5, items numbers '
6000 through €999 series do not comtain a through route and

are theéefo:: local rates.

165. The rates in Teriff 2034~E, Section 5, item numbers 6000
through 6999 series imvolve onmly s port to port (CY to CY) service
and, upon information and belief, duplicative of the port to port’
(CY to CY) rates and conmodities contained in Mataon Teriffs ) '
14-F end 2016-D.

166. That the rates in 'tatttfl 2034-E, Section 5, item numbers
6000 through 6§99 series require & prior or subsequeant me-enc._

by a wotor cazrier.

167. Complainant, as stated in Paragraph 2 herein, performed

the transportation by motor vehicle as-required by the Section

5 xates‘on the containers tenderad to Matson by Complsinant.

168. Complainsant haa been sudjected te overcharges by reason

of being assessed and paying the port to port rates and charges
in 2.":1.:: 14-F and Tariff 2016-~D rather than the rates sad
charges. contained in Section 5 of Tariff 2034-F.

169. That the shipments tendered to Matson by Complainant

should jhave been rated according to the rates containmed in

items; 6029, 6218, 6948, 6948-A, 6950-A, 6953, 6953-A, 6991, 6992
or such other rates items as were in effect at all times latet:iﬂ

te this complaint and applicsble to the commodities involved.

D:?EiBIT.ZZ%Qﬂ '
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‘ ‘ Count 8
170, Cpmplainant hereby incorporates the sverments contained
in Pacagraphe 1 through 169 as if set forth im full.
171. Matson, in Taciff 2034~E, has published‘xcte itesms
which are restricted by means of named shippers, ni:x:eet
add:es&é_s a:;d :zip codes.

'172. The item restrictions are not related to and are not

t:anapolfur.ion factors in regard to Matson's €Y to CY sex- -

.

vices.

173. The publication of non-tramnsportation factors by a
carrieér vith the intent of establishing an exclusive and
discriminatory rate is -an unressonable yncucim L

174. The Nomcontiguous Domestic Offshore Trade to‘. and from
HRawvaii dges not contain a sufficient number of cerriecrs to be
cansi&eréd a 'competitive' market.

175. ua};aon has market dominance and 'cénttols approximately
seventy (70) percent of the market.

176. Teriff items vhich effect to further reduce or eliminate
conpetitiun and restrict such service to "beneficial™ shippers
15 not consisteat with the National Transportation Policy

and a2 viélatioa of section 13701(a).

177. Complainant, by :easoﬁ of Matson unressonsble exclusionary
provisions in Tariff 2034-E, has been denied access to rates
necessary to make and sustain Complainant as & competitive sl-
ternative to Matson in the Hawaii trade. )

178. prlcin{nt has been damaged by the losa of Complainant's
full containerload business and further by the exactation of

DZ&::BIT.M
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_ Tariff 2034-E.

32.
rates and charges greater than vhat Matsom should have assessed.

Complainant under the othexwise applicable tariff items 4in

Count 9
179. Complainant hereby incorporates the averments contained
in Paragraphs 1 through 178 as if set forth in full.
180. Maison publishs rate items in Tariff 2034-E vhich, upon
M@tion and belief, appear to be part of a wiue pricing
arrangement between Matson and the npamed shippers. Attached

hereto -and identified es Attachment "E" 13 an exsmple of such ,
pamed shipper tariff rate .item. ] o _ ’ A
181. Complainant, st all times materfal to this conp;ginr,, -~

has requested that Matson make available to Complaiment rates

based upon volume of cargo shipped, including loug term arrange-

ments for shipping Complainant's freight in the Hawaii trade.

182. Matson has represeated to Complainant that the Hawaii

tnd; is -a “tariff trade”.

183. Matson l;os represented to Complainant that Matson daes not

offer, provide no!.; participate i any form of volume pricing 4
arrangements, including time volume rates, ;oyulty contracts

or other service contracts. '

184. Matson, upoun {nformation and beli&, does offer and pro-

vide volume pricing to alux.)pe:aiin the Haweii trasde. .

185. Matson has publisbed snd inciuded Item 2979 fa Tartff

2034-E which reflects reduced. rates for the _'tﬁndet of & minimun

of 20 containers fe: week. See Artachment “"F" hereto.
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186. Matson bes engaged in a pattern of mis-representation to
Complainant regarding the services, rates and prices that Matson
provides and offers in the Havaii trade. .
187. Complainsnt, upon information and belief, includes here-
vith and identified as Attachment "G" a3 list of shippers for
which ﬁatac'm has published special rate items. '
188. Complainant, 'npoﬁ information sad belief, states that

such tariff items ss are reflective of those named shippers

involved terms and conditions of smice. not contained ino the
published rates items.

189. Complainant, upon 1n£6mtton and belief, states that
Matson did aot pubuih all such service terms and ‘conditions
for these named shiﬁper so that Matson could maintain that

it does not provide nor oAffu.any form of volume pricing or
rate incentives in the na}nx trade.

190. Conplaiinnt, by reason of Matson's misrepresentations
and failure to publically disclose all terms and conditions of
service, states that Matson has ’vioiated 13701(a) and 13702(b)~
(1), 49 U.S.C. snd Complainant has been danaged theieb‘y.

191. Complainant, by reason of Matson's unreasonsble prac-
tices of mis-representation and operation under unpublished
rates has lost its full contsinerload business, vincludin‘g

lost ptéfits from tl;at business.
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. (11) ) .
COMPLAINANT'S CLAIMS AS TO DEFENDANI
SEA-LAND SERVICE, INC. NOW KNOWN AS CSX LINES, LLC
Count 1
192. Complainant hereby incorporates the averments eontniued

193. Defendant, hereinafter referced to as "Sea-Land/CSX",
in its tariff STB SEAU 468, at all times materisl to this
complaint and up to June 13, 2001 published 'minimum revenue'

194. Sea-Land/CSX, Rule 882 of STB SEAV 468 imposes upon
shippers a miniuum revenue charge on containers classified
by the Rules as ”0vett1;vﬁ~eontainetl. 3 &

195. Sea-Land/CSX on June 14, 2001 publisbed STB CSXL 468
and in that tariff, n'ule 882 was the seme as Bule 882 in STB
SEAU 468 and which continued the minimum revenue charge on ‘
"Overflov" containers. o

196. The minimum Tevenue charges in Sea-Land/CSX's Rules 882"
ere stated on a 'last container’ basis and are applied oa
containerload freight rated under Rule 645 of tariffs STB
SEAU 468 snd STB CSXL 468 as "Mixed Shipments®.

197. Rule 645 of STB SEAU 468 and STD CSXL 468 require that
each commodity in a Mixed Shipment be rated at the applic-
able 'per hundred weight(éﬂ)' stated in the tariff iteas

in STB SEAU 468 and STB CSXL 468 for the identified commod-
ities.

198. Rule 645 of STB SEAU 468 and STB CSXL 468 provides s

conversion calculation from per contaimer rates to per cwT
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or CF1 £or articles rated pex contu.ner..
199. Sea-LandIcsx at all times -atet.tal to this complaint,
published and filed revisions to Rule 882 vhich resulted in
the minimum revenue on Overflov contsiners being the same as
or equal to Matson's minimum revenue charges in SIB MATS 14~F ]
Rule 31 and STD MATS 2016-D, Bule 684: ,
200. Ihe p‘ubliution of @ minimum revenue charge per coatainer

rate, applicable upon ufes stated and required to be apblied

on a CWI baasis represents not only incompatible forms of rates,

but represents sn iatent to deprive shippers of the ability to
challenge the 'minimum revenue container charges’' on reason-

ableness - gtounds as applied to Mixed Shipnents. ‘ .

201. ‘Ihe publicauon of a mininums contnnet rate in a tuiff
tule, rather than in a‘rate item, does not comply with the re-
quirement that tariffs be-clear, simple and upasbiguous as
spplied t',o Mixed Shipments. » ‘

202. th{ publication of a rate in a rule further represents

" ¢ 'misplacement’' with the inteat to mislesd the shipper &s to

the appl:fcable rates and charges on any given individual com-
modity.

203. The‘publicnion of a minisum revenue "pé: container™ or.
s conta!.netload rate in a tariff rule constitutes an unrea-
sonable practice and a violation of 49 CFR 1312. 3(c)(1999 ed.).
204. Comndities shipped under s Mixed Shipment rule, and
rated on a CWT basis, should be rated on a CHWT basis and pot

on a3 'partial’ CWT and & 'container' ainipum revenue basis.
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205. Complainant has been damaged by the applicatioa of
the minimut revenue provisions of tariffs STB SEAU 468 and
"STB CSXL 468, Rules 8582, ta the extent that Complajnant's
overflow contsiner cargo has been made subject to s container-
load minimum revenue charge rather than being rated on a CWT
basis for the sctual amount of the cargo contained imn the
- Overflow Shipment. )

' Count 2
206. Complainant herebdy ucoi:porates the averments contained

in Paragraphs 1 through 80 and 192 through 205 &s 1f set forth
io full. ' .

207. Ses-Land/CSX teriffs STB SEAU 468 and STB CSXL 468 are
subject to and governed by the Natiomal Motor Freight Classi-
fication -STB NMF 100-V sud reigsues thereof.

208. The National Motor Freight Classification contains

Item 640, Sections 1 and 3 which require mixed shipmeats

be rated and charged for "at the sctual weights of the separ-
ate articles”. )

209. Item 640, Sections 1 and 3 vere applicable to Sea-Land/
cSX cui!_.’t’s SIB SEAU 468 and SIB CSXL 468 et all times aufer.hl
to this complaint. .

210. Xtem 660; Sections 1 and 3 conflict with Rules 882 in
tariffe STB SEAU 468 and STB CSXL 466 aud Item 640, Sections

1 and 3 take precedent over and Complaisaat is entitled to A:h'e
benefit of Item 640, Sectioms 1l and 3.

211. Sea-Land/CSX 1is eagaging in an unreasonable practice in
‘maintaiuing conflicting rules of cargo and freight classific-

ation and mixed shipment provisions.

By
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212. Complainant has been damaged in the amount of. the dif-
ference betveen the amounts Complaimant paid Sea-LanHC'SX a8
ainimun ‘revenue charges and the charges that would have been
incurred had Complainant's overflow cargoe been properly rated
based upon the actual weight of the cargo lhipéed. ’

. Count 3 )

213, Complainant hereby incoerporates the averments contained
in Paregraphs 1 through 30 and 192 through 212 as if set forth
{o full, )
214. Sea-Land/CSX has published rate items in tariffs STB
SEAU 468 and STB CSXL 468 that, at all times materisl to this

. . . - Yy
complaint, coatained restrictions on the #ccess to and the~ ™ YL g ™

applicebility of the tariff items.

215. s<;ix-hadlcsx has published rate items thet are restrict-
ed by the use of non-tranip’ortution‘ factors including the -
ident!.ti.;es or names of shippe:s and limitstions to street
addresses or zip codes. ‘ -

216, Tﬁ_e use of non-transportation factors as a basis of
rate making and tariff application is an unreasonsble prac-
tice and a violation of section 13701(a), 49 U.S.C.

217. Sea-Land/CSX has used such tariff 1t.ei. restrictions to
preclude the use of sad access to the rates in those iteas
by Complainant. ) _ _. -

218. Coqylaimn:. as a direct ;t‘xd proximate result of such .
actions by Sea~Land/CSX and the publication of such teriff
item restrictions has ,beeg damaged in that (?;nplainant bhas
been required to ship cafg:}es with 5egfnandjcsx using tixe

EXHIBIT . /_
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higher cost rate items to vhich Sea-Land/CSX would provide
Complainant sccess. ‘
219.  Sea-lLand/CsX, by way of publication of non~transportation
restrictions contained in various tarxiff items im tariffs STB
'SEAU 468 and STB CSXL 468 has established and maintains a
rate structure which results in unreascusble discciminstion
agsinst Complainant and freight forwarders in general and
further works to exclude freight forwarders from competing
for full conteimerload business.
220. cbqplaiunt, in addition to incurrimg increased costs ' ,.

) of transportation on defendant's vessels, has also been damaged
as s direct and proximate result of Sea-Land/CSX's unreason-
able practices in maintaining such discriminatory tariffs
through the loss of Complainant’s full containerlosd customers
apd - business. ’

Count 4 .
221. Complainant hereby incorporated the sversents coqtamd
in Paragraphs 1 through 80O and 192 through 220 as if set
forth in full. v .
222. Sga-'l.andlcsx have published STB SEAU 468 and STB CSXI,
468 containing "Section 4 which contains defeadant's rates.
223. Section 4 of STB SEAV 468 and STB CSXL 468, at all times
material to this complaint, purpo:teé. to contain sll-water
rates (;ubsectlon 0200 series retes), proportional rates
(subsection 0500 series rates), and storedoor jolat motor-

vster rates (subsection 0600 serles rates), A

XNIBIT_ ;@ Gz
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224. i’he neﬁxce. pi:ovxded by Sea-Land/CSX pursuvant to the
series 0200 rates snd series 0500 rates is the seme snd 1s

a “"Container !l.rd"k to "Contajiner !ard';' sexvice.
225. The rates reflected in the. series 0200 snd series 0500
are duplicative and conflicting on the same or similar commod-
ities. | o
226. Conpl.aimc is entitled to the benefit of the lowest
available rates contained in the series 0200 and series 0500 .
teriff Litems. . .
227. Complaimant has been charged and has paid zates reflect-

ing the higher of the invglvgd_:unen.r

228. Co'n_p‘la‘:;mant has been damaged and bes paid overcharges

to the extent that Complainsut has paid rates and charges

that exceed those rates contained in Attachment "H" hsreto.
o Couat 5

229. Complainant hereby incokpotaus the sverments contained

ia Paragraphs 1 through 80 and 192 through 228 as if set forth’

ia full. : »

230, Sea-lLand/CSX's tariffs STB SEAU 468 sud SIB CSXL 468
contain three aets of rates applicable on the game service.
231. Sea-land/CSX has published port to port rates in Section
4, series 0200 rate iftems.

232. Ses-Land/CSX has published port to port rates wvith a
pickup and delivery secrvice and Mted such rates as
“Joint Rates” uader Sectfom &, series 0600 zate items and
through the provisions of Rules 160.A(2) of the cited tariffs.

D}:iﬂf-iﬁ%,g £3
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40,
233, The rate items coatained in Section 4, series 0500 and
series 0600, ere mislabeled and misrepresented in that such
“rate items contain no participating motor carriers wor do such
rate items comtain any through routings. '
' 234. Sea-Land/CSX is in violation of sections 1312.14(a)
and 1312.14(b) as well ss section 13702(b)(1), 13701(b)(1)(A),
. 13701(b)(1)(DP) and 13701(b)(1)(E), 49 U.S.C..
235. Sea-Land/CSX has also viclated the provisions of 1312,
(e, 109 CFR ih;ch requires clarity in tariffs and does not
permit the mislabelling of tariff rates. ,
236. Cé'npluaan:. as o dirsct and proximate result of Sea-

Land/CSX's violation of the cited statutes and regulatioms ' ,

has boea subjected to duplicetive and conflicting rate struc- '

ture th-:t. have resulted 1u‘Conp1:1§ant's payment of cvercharges

ia mnx:ts yet to be deterained.”

C Count 6

237. Complainant hereby incorporates the sverments contained

in Paragraphs 1 through 80 and 192 through 236 as if set forth

e ot} -
238., S:;;-Landlcsx publishs rate {teas in tariffs STB SEAU 468 .
and STB CSXL 468, vhich upon information snd belfef, appesr
to be pétt of a voluaP pricing arrvaugement between defendant
aad the named shippers. Attached hereto and idencified as

» Attachment "I" is an example of such nawed shipper tariff
rate 1téaa.
239, Complainant, at all times material to this complaint,
has requested Sec-l’.an'dlcsx to make available to Complainant
rates ba'sed upon velume of cargo shipped, including long ternm

DECBIT -

——
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: 41. o

atrangenents' fory shipping Complainant's fteight in the Hawaii
cenbe.

240. Sea-Land/CSX has rep?eseuted to Complainant that the
Hawaii trsde is a “"tariff trade”.

241. Sea-Land/CSX has represented to Complainant that Sea-Land/
csX does not offet, provide mor participate in any form .of volume
pricing ’-;tlangemts, including time volume rates, loyalty
contracts or other service contracts. »

242. Sea-Land/CSX, upon information sad belief, does offer and
provide volume ﬁicﬁ:g" to shippers in the Haweii trade.

243, " Sea-Land/CSX has published and included Items 0620-80-
1000 end 0299-01-0000 in tariff SYB SEAU 468 vhich reflect
rates dépendent upon the. tender of & minimu volume of 30

contaiuers per week and five containers to & given city in
Havaii. See Attachment “J" as attached hereto.

244. Sea-Land/CSX has engaged in'a pattdm of mis~representa-
tion to Complainant regarding the services, rates aund pti.ces
that Sea-Land/CSX provides and offers in the Hawaii trade.
345, Complainsat, upon information and belief, includes
herewith and 1dentif£e6 as Attachment "K" & liat of shippers,
for which defendant hss published special rate items.

246, Complainaat, upon information and belief, states that
aucix tag;t‘f. items as are reflective of those named shippers

involved terms and conditions of service mot contained in

the published rate items.
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247, Complainant, upon information and belief, states that
Sea-Land/CSX did not publish all such service terms Qnd cbu‘-—
ditions for these named shippers so that Ses~Land/CSX could
maintain that it does not provide nor offer any fors of volume

' bprica‘.nz or rate incentives in the Havaii trade.
248, .Cmplainant. by reason of Ses-Land/CSX's mis-representa-
tions end failure to publically disclose sll terns aud comditions
of service, states that Sea-Land/CSX has violated 13701(s) and
13702(b)(1), 49 U.S.C., snd Complainent has been damaged

thexeby. ‘ ‘
249, Complainant, by resson of Sea-Land/CSX's unressonable
p:nctd.ceé of mis-representation and operstion under unpub~
lished rates has lost its full containerload busimess, including
lost profits from that business. o
(111)
COMPLAINANT'S CLAIM AS YO BOTH DEFERDANTS

Com-)luiunt hereby states this claim as to both Matson
Navigation Company and Sea~Land Service, Inc., now kndwn as
CSX Lines, LLC.
250. Coamplainant hereby incorporates the averments contained
in Paragraphs 1 :h:ough.so as if set forth in full.
251. Matson and Se&-L_;nd/CSX provide the only fast ship
sezrvice betveen the mainland United States and Honolulw,
&vnu.' :
251. Matson and Sea-Land/CSX, at all times material to this

complaint, published and mafintained rate and price structuces

that were matchiog in retes and services offered.
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252. The services of freight forni-dezs, betveen the ninlmd'
United States and Hawaii on full conta;netlo-d cargoes repre~
gent the only other sourse of service' and price competition
to the defendants in the Hawaii Trade. )
253. Defendants have mis-represeated to Complainant that the
dercnd.anu .d° not offer, provide nor eugage. in volume pricing
in the Hgwaii Trade. ‘
254. Defendants do in fact offer and provide volmeb pricing

to include rates based upon the volumes of cargo tendered ovet'

identificaable period of time in the Hawsil Trade.

255. 'Defendants utilize the tariff filing and publication
processfao 2 device to communicate prices one to the other in
the Kewaii Trade. :

256. D;!gndmts do not engage in rate, service or price
competition in regsrd to full eonuinezload‘cargoea shipped

by fre.téht forvarders in the HRawaii Trade.

257. Defendants has established a reciprocal service agreemeut,
involviag unfiled or published rates, which permits esch cerriex
to tender full conteinerlosds of cargo to the other carrier for
ocesn trsnsport from the mainlaad United States to Hawvaif.

258. Defendants have a "shipper-carrier” relationsliip under
the reciprocal service agreement which agreemsnt has been in B
effect qt all times waterisl to this qomplaint.

259. Defendants utflize such reciprocal service agreement

as a device to reduce vessel capacities sapd reduce “sezvice

competition” as an element of the market for the transportation
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services in the Hawaii Trade.

260. Thar as a direct and prox'i.ynate result of defendants®

peactice of matching prices, publication of rates and chsrges

which are not required to be published, reciprocal services
" agreement, and refusal to offer volume pricing, time volume

rates or other service agreements to freight tomtderq,

1nc1udi;:g Complainant, there hss been-s failure of market ..
conpet':fr.ion ia the Noucontiguous Domestic Offshore Irade

betveen the migland; United States and Hawaii. ' )

261. That as a direct and proximate result of defendauts’ - ,

actions Complainant is denied the benmefit of a competitive
"#‘ X PR urké: 1:.1 which to obtain ocean transportation rates t'né ser-
vices in the Havaii Trade. ‘
262. !ix.at as a direct and proximate result of defendants’
individusl actions and t_heit ;eciprocal aeméc agreement,
COIIplai;zmt has been ob.u:gote‘d to pay unjust, discriminatory
and nnr.e'uanable rates anti charges ia violation of Section
13701(a}, &9 U.S.C. (1999 ed.)
263. That the rates, charges and services which defeandants
provide to each other comstitute a reasonable rate on the
same commodities a&s are shipped by Complainant with both
dofeudaéés.
254. That the rates, charges and services which defendants
provide to nased shippers further :I.deniiﬁed as "beneficial
owners” pf “proprietary ovuers of cargo” represent an alter-

nate measure of what constitutes s just and ressonmable rate

and cha_:se for defendants' services in the Hawaii Trade.
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'265. That Complainant, as a direct and proximate result of
defendsnts’ violations of Sections 13701(a) and 13702(b)(1),
49 1U.5.C., has been damaged in the amount to vhich defendants
have assessed ;nd collected monies from Co-pld.na;lt vhich
exceed the rate or rates that defemdants have set and agreed
to ch;:ge one another for the oceen transportation of the
same of similar commodities between the mainland United
States and the port of Honolulu, Havaii.
266. That Complainant,.as & direct and proximate result of
defendants® violations of Sectiom 13701(a), 49 U.S.C., has
been danaged in the amount to which defendants have assessed

and collected monies from Complaiantn which exceed the rates
and charges that defeadanta have u;eued and collected from
the shippers for which defendants bave published or othervise
established named shipper tariff rate itess or have otherwsic
publis!ied tariff rate items that are restricted to the use of

s particular shipper or receiver.

Prayer For Relief.
Cowplainant heredby requests that the Board enter an
Order awarding Complainant wges as against Msatson Navigation
Company in the amounts found by thé Board to be appropriate
and that such an Order include as follows:
Counts 1,2,3 . - The amounts paid by DHX which exceed
~ the amounts that vould have been due and owing based upon
"the actual weight of the commodities in Overflow containers;
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Counts 4, 5 =~ The azmount which the Beard finds to be
the value of Conplcingnt'a full containerload business, .
" including lost profits from October 1, 1997 to the date of
this Amended Complaint; ) , v
Count 6 - The amount which Complainant was sssessed,
collected from and paid by Complainant for Wherfage Chacges
from October 1, 1997 to the date of this Amended Complaint;
Count 7 ~ The amount vhich Complsinant was uce:-ued,

collected from and paid by Complainant put-mt to the rates
contained in Tariff 14-F and 2016-D excesded the rates and '
cmgﬁ on the same items and service that were conteined
in Taciff 2034-E, including pre~judgment intereat from
October 1, 1997 to the date of this Amended Complaint;-

Couats B, 9 - The amount vhich the Soard finds to be
the value of Complainaat's full costainerload business,
including lost profits from October 1, 1997 to the date of
this Amended Complaint; and .

P;: such other end further relief as the Board deems
just and appropriate in the circumstances.

Complainant hereby requests taht the Boerd eater an
Order avarding Complaiunent damages as against Ses-Land Service,
Inc., nov known es CSX Lines, LLC in gmounts found by the
Boazd to be nppropniee and taht such an Order include as

follows:

S P
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Counts .1, 2 - The amounts -paid by. DEX which exceed
the ubunts that would have been due a_nd owing based upon
the actual weight of the connodil:i..es 'in Overflow coantainers;

Count 3 -~ The smount which the Board finds to be
the value of Complainant's full containerload busioess,
includil.ug lost profits from October 1, 1997 to the date of

this Amended Conplu.nt; .
Count & - The ‘amount vhich Complainent was assessed,

collected from and paid by Complainent pursuant to the rates
and c!u.:x:ges in section &, series 0200 rates which exceeds
the rates stated in the aeried 0500 retes as contained in
sk, = . SIB SEAU 468 and STB CSXL 468 on shipuents made by Complainaat
from October 1, 1997 tc the date of this Amended Complainmt;
COj'um: H - The amount which Complsinant vas assessed,
collected from and paid by Complainant vhicb exceed the low-
est published end .-ppliclble rates and charges in STB SEAU 468
and STB CSXL 468, inlcuding pre-judgment interest, from Octo-
ber 1, 1997 to the date of this Amended Complaint; and
Count 6 '~ The amount which the Board finds to be
. r.ixe .valx_:e of Complainant's full containerload business, in-
cluding.lost profite from October 1, 1997 to the date of this
Azended Complaint; o )

B(;‘?!B!T:Z%A_?L
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Complainaat hereby prays thst ;ﬁe BoardvcutAer sn Order
-against both defendants, jointly and sevei:ally, vhich .
.gwards to Complainant the smount vhich Complainant has paid
to each defendant for shipments tendered to defendagts vhich

’ rates. and charges exceed the rates and charges mutually agreed
between defendants and contained in defendants' leelp_tocai
Service Agreement; and for such other and further relief

aas the Board finds just and reasonsble in the circumstances.

‘pated - 29 April 2002

mcenailill

48.

Respectfully submitted,

KA. -
Suite 103

207 ‘Park Avenue

Palls Church, VA. 22046
(703) 536-3063 Tele.
(703) 536-4841 Pex.

Counsel For Complainsnt
DHX, Imc. *

B, Esq.
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Certificate of Service
I hereby cextify that I have served & copy of this
Anended 'Conpla;nt. by first class mail, postage prepaid,
upon the belov listed counsel for defandants.
ngted this 29th day of April 2002,

Mr. Richard A. Allen
888 - 17th Street, K.W.
Suite 600

WHashingtonr, D.C. 20006

Mr. C. Jonathan Benner.
401 - 9th Street, N.W.
Suite 1000

Vashington, D.C. 20004

"

"':'!’!;unrr' é é Z‘
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. ~ PROOF OF SERVICE BY PERSONAL SERVICE AND OVERNIGHT MAIL
, | STATE OF CALIFORNIA, COUNTY OF LONG BEACH ‘ :
3 Iam employed in the County of Los Angeles, State of California. I
‘ am over the age of 18 and not a party to the within action. My business address is o
4 One World Trade Center, Suite 1800, Long Beach, California, 90831,
5 " On October 7, 2002, I served the foregoing document (on recycled
¢ paper) described as MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT OF MOTION TO DISMISS on the interested parties in this action by
2 placing a true copy thereof enclosed in a scaled envelope addressed as follows:
8 Michel F. Mills . (PERSONAL SERVICE)
Ronald Beck
9 | PERONA LANGER BECK LALLANDE
w 100 . & SERBIN ' ‘ ,
ggg : 300 East San Antonio Drive
w233 11] Long Beach, California 90807-0948
xog%2 1 Fax: 562/490-9823
3] $E=¥
Sgssg 12 :
] EE 3 Courtesy Copy To: (FEDERAL EXPRESS-
=k3f 13 OVERNIGHT MAIL)
3 £§ q14] C JonathanBenner
@ Leonard L. Fleisig
15] TROUTMAN SANDERS LLP
401 9™ Street, N.W. — Ste. 1000
16] Washington, D.C. 20004-2134
Fax: 202/654-5647
17 :
18 &3 (By Federal Express-Overnight Mail): 1 deposited such envelope in
19§ Federal Express drop box located at One World Trade Center, Long Beach,
California, for next day delivery.
20
X] - (By Personal Service): I caused such envelope to be delivered by
21} hand 1o the offices of the addressee(s) above.
22 EXECUTED ON October 7, 2002, at Long Beach, Califomia.
23 ’ .
X1 (Federal): I declare that I am employed in the office of a member of
249 the bar of this court at whose direction the service was made.
25
26
27
28
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1 JERICH P. WISE/State Bar No. 63219
5 JALEX H. CHERIN/State Bar No. 182087 FILED :
FLYNN, DELICH & WISE o CLEfx.u S DISTAICT COURT |
3 }One World Trade Center, Suite 1800 . 28 208 ;
- 4 [Long Beach, California 90831-1800 / ; )” ;
{ Telephone: (562) 435-2626 Eriority N BT ST S aaa
5 JFacsimile: (562) 437-7555 E,.,., :Z/ B sl 0EPUTY
6 =
Auorneys for Defcndam ,s, 3 —
7_JCSX LINES, LLC Scan ONlY e
(N - '.: . -
R B Q . .
Y & . UNITED STATES DISTRICT COURTY .-
§ ; | “gﬂ e CENTRAL DISTRICT OF CALIFORN;L
§ £E] T : '
| fgs_gf gl ) CASENO.: CV 02-6740 RIK (MANx)
2§38 ¥ pHX, INC ) |
ggﬁg 't Plaintiff, ) &
53 L ) £D] ORDER
@ °° 1s|CSXLINES,LLC and CSXLINESOF )’
16| HAWALL LLC and DOES 1 through )
1100, Inclusive, )
17 : Defendants. )
18 :
19 This matter came before the Court for hearing on a Motion to Dismiss the

208 .bove-entitled action, filed by defendant CSX Lines, LLC (hereinafter, “CSX
Lines™), pursuant to Federal Rules of Civil Procedure 12(b)(1) and 12(b)6).

23] The Court, having reviewed the papers presented by plaintiff DHX, Inc.

241 (hereinafier, “DHX”) and by CSX Lines, and having heard argument on behalf
25 . :
26 of both parties and being fully informed, concludes the following:
27 /!
28
 fBe)
{PROPOSED] ORDER R :

l

|

”_'_-
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-

19 Factual Background:
2 l DHX, referred to variously as a freiéht forwarder and a ngn-vessel; :
j ‘operating common carrier (“NVOCC™), offers service to tf)e public transportihg:
5 | shipments between the contiguous United States and points in Hawaii and |
: ~ Guam (commerce known as “non-contiguous domestic trade™). CSX Lines isa
8 vessel-operating common carrier (*VOCC™), operating ships and offering
9 transportation service to the public in the non-contiguous domestic trades. |
T i: DHX utilizcs CSX’s vessels and services, and those of another carrier, to inové
%E;és 12] freight in the non-contiguous domestic trades. |
ggg %g 13 2.  DHX alleges that CSX Lines charges higher rates to transport-
5%5 z: ~ shipments tendered by DHX than CSX Lines charges other parties tendering

16] similar volumes of similar goods to CSX Lines for transportation. The purpose

17}  of this differential pricing, DHX asserts, is CSX Lines’ effort to eliminate DHX

1‘: asa cbmpetitor of CSX Lines in the non-contiguous domestic trades.

208 3.  DHX asserts that CSX Lines’ differential pricing violates the duty
21} of a common carrier at common law to charge the same rates to shippers

zz moving similar volumes of similar goods. DHX cites Western Union Telegraph

24} Company v. Call Publishing Company, 181 U.S. 92,21 S. Ct. 561, 45 L. Ed.

258 765 (1901) (“Western Union”) as evidence of this duty. DHX labels its claim
26 :

27

as a cause of action for common law rate discrimination.
28

2. |

[PROPOSED] ORDER . y




10
11
12
13
14

One Wortd Trade Conier, Swie 1600
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16
17
18
19
20
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Conclusions of Law:

1. DHX’s complaint fail‘s to state a claim on which relief may be
granted. Plaintiff has failed to establish the existence of a common law cause ofi
action for raig discrimination against an ocean cémier. Indeed, California
precedems;atés that such a cause of action does not exist, unless coupled with a
showing that the carrier’s rates are ‘also unreasonéble'. Cowden v. Pacific Coast
Steamship Co., 94 Cal. 470, 480, 29 P. 873 (1892) (“Cowden™). See also City
and County of San Francis&o v. Western Air Lines, Inc., 22 Cal. Rpur. 216, 204
Cal. App. 2d 105, 134 (Cal. Ct. App. 1962). Plaintiff DHX specifically denies
making any claim in this Court that CSX Lines’ rates are unreasonable.
Moreover, Western Union 'dées not address a situation like this, where the
complaining customer is simultaneously a competitor of the carrier.!

2. The Court finds that this matter lies within the primary jurisdiction,
of the federal Surface Transportation Board (“STB”), not this Court. |
Determining whether the rates and practices of an ocean carrier in the nohf
contiguoﬁs domeétic trade are reasonable (i.e., lawful) is a matter committed to
the expertise of the STB. 49 U.S.C. § 13701(a)(2000); Sea-Land Service v.

Atlantic Pacific International, 61 F. Supp. 2d 1102, 1113 (D.C. Haw. 1999);

! See DHX v. Matson Navigation, et al., STB Docket No. WCC-105,
2001 STB LEXIS 998 at *5 (served Dec. 21, 2001) (“DHX competes with the
defendants for traffic that defendants could themselves solicit.™).

-3-
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P.R.1999). See also RTC Transporzation, Inc. v. Motor Carrier Audit &

. . -
- .
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Ocean Logistic Management, Inc. v. NPR, Inc., 38 F.Supp.2d 77, 83-84 (D.

Collection Co., 971 F.2d 368, 372 (9" Cir. 1992) (the ICC had “exclusive
primary jurisdiction” to determine rate reasonableness). Whether allegedly
discriminatory rates are improper historically has been closely tied to thc
reasonableness of the rates. See Mt Tél. Corp. v. American Tel. & Tel. Co.,
512 U.S. 218, 230, 114 S. Ct. 2223, 129 L.Ed. 2d 182 (1994). o

The statute administered by the STB indicates that discrimination

" remains relevant to the agency’s decision-making, 49 U.S.C. §§

13101(a)(1)(D) and 13702(bX4) (2000), despite climination of a specific -
discrimination cause of action previously benéﬁting ﬁeight forwarders. The
STB has already held in a pending administrative complaint proceeding filed by
DHX, which is based on substantially the same operative facts as DHX's
complaint here, that the agency will consider DHX's claims that CSX Lines is
trying to put DHX out of business through CSX Lines’ pricing and other
practices. DHX, Inc. v. Matson Navigation Co. et al., STB Docket No. WCC-
105, 2001 STB LEXIS 998 (served Dec. 21, 2001). Therefore, the Court finds
that DHX’s complaint lies within the STB’s primary jurisdiction. Should DHX
be‘ dissatisfied with the result before the STB, it may seek review of the
agency’s decision by a federal appellate court under the Hobb.s Act, 28 US.C.

§§ 2321 and 2342(5).
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Achrdingly, CSX Lines’ motion is GRANTED under both Fed. R. Civ.
P. 12(b)6) and 12(b)(1), and DHX's complaint in this matter is DISMISSED
WITH PREJUDICE. Each party shall bear its own costs. f
AN 24 203 /‘2 i % |
- Dated: ' _ '
= Robert J. Kelléktr
- United States District Judge

0 [ ~N AN W o>

10l Submiued by:

C/
Erich P. Wise
13} Alex H. Cherin
One World Trade Center, Suite 1800
158 Long Beach, California 90831-1800
16] Telephone: (562) 435-2626
Facsimile: (562) 437-7555

11
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18 '
TROUTMAN SANDERS LLP

19) 401 Ninth Street, N.W., Suite 1000
.20 Washington, D.C. 20004
. (202) 274-2950

21} (202) 654-5647 (Facsimile)

22
23
24
25

For Defendant CSX Lines, LLC
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15.

The Statutory Structure

Complainént, DHX, Inc., hereby identifies the statutes
and regulations that Defendants have violated and which are the
subject of this complaint proceeding.

Defendants are carriers subject to regulation pursuant
to the provisions of the ICC Termination Act of 1995 (ICCTA),
49 U.s.cC. §§13101 et seq. (1996 Supp.). Defendants have viola-
ted sections 13701(a), 13702(a) and 13702(b) as well as sec; I
tions 1312.2(a), 1312.2(b), 1312(3)(a), 1312.3(c), title 49
Code of Federal Regulations. Defendant Sea-Land Service, Inc.,
now known as CSX Lines, LLC has further violated section 1312.
14(a) and section 1312.14(b) in that defendant's tariff con-
tains the representation that it provides for "joint rates"
but that the tariff contains no identification of any partic-
ipating carrier other than defendant nor any "through routes"
as required for a joint rate.

In addition to the above, both defendants have published
tariffs which attempt to utilize non-transportation factors
as a basis of ratemaking and which result in a pattern of
numerous duplicating and conflicting rates through out the
involved tariffs.

Section 13701(a) requires that a regulated carrier's
rates, classifications and practices be 'reasonable'. Section
13702(a) requires carriers to provide service only if the car-
riers rates and charges for the carrier's services are con-

tained in a filed tariff. Section 13702(b) provides the



16.
minimum statutory requirements for the contents of a tariff.
These minimum fequirements include the identification of the
carriers that are parties to the tariff (§§13702(b)(1)(A)),
the privileges given and facilities allowed (§§13702(b)(1)(D))
and any rules that change, affect, or determine any part of
the published rate (§§13702(b)(1)(E)).

Defendants‘have a duopoly in the subject market. They
exercise a form of price leadership or conscious price paral-
lelism through the public exchange of price information which
results in the matching of rates and charges. These carriers
further publish rates and charges on commodities that are not
subject to regulation in order to maintain the exchange of such
information. These carriers likewise publish the purported in-
land divisions of motor carrier portions of purported "through
joint rates” which are not required to be public pursuant to
49 U.S.C. §§13702(b)(3). These carriers further publish the
names and some of the information related to their services
for "major” or large shipper accounts which is not required by
the ICCTA. These carriers, however, appear to withhold or fail
to publish all service terms and conditions which include the
apparent existence of cargo volume commitments by these large
customer accounts. The carriers decline to make volume pricing
available to freight forwarders and the complainant in particular,
based upon the representation that neither carrier participates
in any form of volume pricing nor service contract arrangements

in the subject domestic offshore trade.
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In addition to the above, these carriers have entered iﬁto
a capacity rationalization agreement which has been impleﬁented
as a reciprocal "shipper-carrier" arrangement and is being con-
ducted by the carriers in apparent violation of section 13702(b)
-(1), 49 U.S.C. (1997 Supp.). The pattern of price parallelism
and elimination of service competition represents a breakdown
of competition in or a "market failure" in the Noncontiguous
Domestic Tradé to and from Hawaii.

The Board's Rules of Practice and Procedure permit the
submission of claims against carriers individually and jointly:
Complainant hereinafter sets forth its claims against each of
defendants individually and thereafter those claims that may

be made against defendants jointly.

COMPLAINANT'S CLA§§; AS TO DEFENDANT
MATSON NAVIGATION COMPANY
Count 1

81. Complainant hereby incorporates the averments contained in
paragraphs 1 through 80 as if set forth in full.
82. Matson, in its tariffs 14-F and 2016-D, at all times
material to this complaint, has published 'minimum revenue'
rates in freight classification rules.
83. Matson, Rule 31(a)(2) of Tariff 14-F, and Rule 884(a)
of Tariff 2016-D, impose upon shippers a minimum revenue

charge on containers classified by the Rules as "Overflow"

containers.
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